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SECTION A 
 

Public Law 93-638 

SELF-DETERMINATION CONTRACT FOR CONSTRUCTION OF 

HOGBACK FISH WEIR 

BETWEEN THE 

DEPARTMENT OF THE INTERIOR, BUREAU OF RECLAMATION 

AND THE 

NAVAJO NATION TRIBAL GOVERNMENT 

(NAVAJO ENGINEERING AND CONSTRUCTION AUTHORITY) 
 

 

THIS CONTRACT (“Contract”) made by and entered into as of the date last signed on its cover page 

between the Navajo Engineering and Construction Authority located at P.O. Box 969, Shiprock, New 

Mexico 87420 and the Bureau of Reclamation located at 125 South State Street, Salt Lake City, Utah 

84137-1148.   

 

RECITALS 

 

Each provision of the ISDEA and of 25 CFR Part 900, and each provision of this Contract shall be liberally 

construed for the benefit of the Contractor to transfer the funding and the following related construction 

services, activities, and programs (or portions thereof), that are otherwise contractible under section 102(a) 

of the Indian Self Determination and Education Assistance Act (hereinafter referred to as the “ISDEA”) (25 

U.S.C. 450f), including all related administrative functions, from Reclamation to the Contractor: 

 

1. Removing existing canal lining and existing features. 

2. Performing earthwork consisting of excavation, compacted backfill and controlled low 

strength material. 

3. Performing site work consisting of construction access clearing and grubbing, erosion 

protection, gravel surfacing and chain link fence. 

4. Furnishing and placing concrete for structures, canal lining and a control building 

5. Fabrication and installing miscellaneous metalwork, guardrail, w-beam guardrail, grating 

planks, weir blades, various types of ladders and flap gates with frames. 

6. Modifying an existing metal trashrack. 

7. Replacing two radial gates and hoists. 

8. Furnishing and installing slotted baffles, dual leaf gates, canal gate and various sizes of slide 

gates. 

9. Furnish and installing a complete AC electrical system and a 24 volt DC battery system. 

10. Furnishing and installing control panels and water level sensors. 

 

Nothing herein shall be construed to terminate, waive, modify or reduce the trust responsibility of the 

United States to the tribe or individual Indians. Reclamation, for and on behalf of the Secretary, shall act in 

good faith in upholding such trust responsibility. 

 

(1) Term. - Pursuant to section 105(c)(1) of the ISDEA (25 U.S.C. 450j(c)(1)), the term of this Contract 

shall be October 1, 2012 through April 8, 2013. The period of this Contract shall be on the basis of a 

federal fiscal year, unless, pursuant to section 105(d)(1) of the ISDEA (25 U.S.C. 450j(d)(1)), the 

Contractor elects a calendar year basis or Reclamation and the Contractor agree on a different period.  

 

(2) Effective Date. - This Contract shall become effective on the date of execution by the Contractor and 

Reclamation, unless the Contractor and Reclamation agree on a different date as stated herein. 
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(3) Contract standards. 
 

(A) Administrative standards.- Pursuant to 25 CFR 900.36, the Contractor shall develop, 

implement and maintain systems to administer the programs, services, function and activities (or 

portions thereof) listed in subsection (a)(2) of this Contract which, at a minimum, incorporate the 

finance, procurement and property management standards contained in 25 CFR Part 900 Subpart F.' 

 

(B) Federal laws and regulations applicable to construction activities.- In accordance with 

25 CFR 900.125(b), the Contractor agrees that any construction documents produced as part of the 

Contract will be produced in accordance with the project scope of work. The Contractor shall also 

comply with all Federal laws, regulations, and Executive Orders applicable to the construction 

activities contracted by the Contractor under this contract including the following: 

 

All clauses included in Sections A – J of the contract, as annotated. 

 

Reclamation and the Contractor will both make a good faith effort to identify any other Federal 

laws, Executive Orders, or regulations applicable to this Contract, share them with the other party 

and refer to them by written modification to this Contract. The parties will also make a good faith 

effort to identify any tribal laws, ordinances and resolutions which may affect either party in the 

performance of this Contract. 

 

(C) Construction Standards.- All construction activities performed under this Contract shall 

be completed (1) in accordance with the requirements of 25 CFR 900.125(a)(1-4 and 8-9) and (2) and 

25 CFR 900.125(c) in conformity with the most current versions of applicable subsections, parts, 

provisions or subdivisions of codes and standards listed below, to the extent that they are suitable and 

appropriate for design and construction of projects that are authorized under the Contract: 

 

All applicable standards identified in the contract, including Volume 2 Statement of 

Work 

Reclamation and the Contractor will both make a good faith effort to identify any other standards and 

codes applicable to this Contract, share them with the other party, and refer to them by written 

modification to this Contract. Further, in accordance with 25 CFR 900.126, Reclamation will accept 

tribally proposed construction procedures, standards and methods which are consistent with or exceed 

Federal standards applicable to the contracted construction programs, services, functions or activities. 

 

(4) Type of Contract.  The contract shall be a firm fixed-price construction contract. 

(5) Funding Amount. Subject to the availability of appropriations, Reclamation shall make available to 

the Contractor the total amount as specified in the Contract.  Such amount shall not be less than the 

applicable amount determined pursuant to section 106(a) of the ISDEA (25 U.S.C. 450j-1) and 25 CFR 

900.128.  

 

Indirect Costs. The allowable indirect costs under this Contract shall be those established in the 

Contractor's current Federally-approved (by the cognizant audit agency) indirect cost rate agreement. 

Pursuant to section 106(h) of the ISDEA (25 U.S.C. 450j-1(h)), in calculating the allowable indirect costs 

associated with this Contract, Reclamation shall take into consideration only those costs associated with 

administration of the Contract and shall not take into consideration those moneys actually passed on by the 

Tribes to construction contractors and subcontractors.) 
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(6) Payment. 
 

(A) In general.- Payments to the Contractor under this Contract shall:  

(i) be made as expeditiously as practicable and 

(ii) include financial arrangements to cover funding during periods 

covered by joint resolutions adopted by Congress making continuing 

appropriations, to the extent permitted by such resolutions. 

 

(B) Payment schedule. - For each fiscal year covered by this Contract, Reclamation shall 

make available to the Contractor the funds specified for the fiscal year in accordance with a 

payment schedule developed pursuant to 25 CFR. 900.132, and contract clause I.41 Payments 

under fixed-price construction contracts.
 
  

 

(C) Applicability of The Prompt Payment Act.- Chapter 39 of title 31, United States 

Code shall apply to the payment of funds due under this Contract. 

 

(7) Access to contractor records. 
 

(A) In general. - Except for previously provided copies of tribal records that 

Reclamation demonstrates are clearly required to be maintained as part of the record keeping 

system of the Department of the Interior, records of the Contractor shall not be considered 

Federal records for purposes of Chapter 5 of Title 5, United States Code (25 CFR 900.2(d)). 

(B) Record keeping system. - In accordance with sections 5(a) and (b) of the ISDEA 

(24 U.S.C. 450c(a)and (b)), the Contractor shall maintain a record keeping system and, upon 

reasonable advance request, provide access to such records to the Comptroller General, the 

Secretary of the Interior, Reclamation, or any of their duly authorized representatives until the 

expiration of three years after completion of all work authorized under this Contract. 

(8) Procurement. - 

(A) In general. - The Contractor shall follow the standards and requirements specified in 

25 CFR 900.47, 48 and 49 when procuring property or services for use in the performance of work 

authorized under this Contract with Contract funds. The Contractor shall not make an award to any 

party which is debarred or suspended or is otherwise excluded from or ineligible for participation 

in Federal assistance programs under Executive Order 12549, “Debarment and Suspension.      

 

(B) Privity of contract. - Reclamation recognizes the contractual relationship between the 

Contractor and its subcontractors in the performance of this Contract. Reclamation shall not direct, 

advise or provide technical assistance to the Contractor's subcontractors without specific 

authorization or without a specific request to do so from an authorized official of the Contractor. 

 

(C) Indian preference.  - As provided in 25 U.S.C. §450e (b) and (c), preference in 

procurement and employment shall be given to Indians to the greatest extent feasible. The parties 

understand and agree that decisions regarding the extent to which preference in employment and 

procurement is feasible shall be governed by tribal law and are determined at the sole discretion of 

the Contractor. The Contractor shall be solely responsible for developing and implementing 

preference criteria for subcontracts. 

 

(D) Subcontract provisions. - Pursuant to 25 CFR 900.50, all subcontracts should 

contain a provision informing the subcontractor that its award is funded with Federal funds and 

that the subcontractor is responsible for identifying and ensuring compliance with applicable 

Federal laws, regulations, and executive orders, including but not limited to: 

 

(i) the Copeland “Anti-Kickback” Act (18 U.S.C. 874) as supplemented by 
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Department of Labor regulations (19 CFR Part 3); 

 

(ii) the Davis-Bacon Act (40 U.S.C. 276a to a-7) as supplemented by 

Department of Labor regulations (29 CFR Part 5); 

 

(iii) Sections 103 and 107 of the Contract Work Hours and Safety Standards Act 

(40 U.S.C. 327-330) as supplemented by Department of Labor regulations (29 CFR Part 

5); 

 

(iv) the Miller Act (40 U.S.C. 270a-270f) with regard to performance and 

payment bonds; 

 

(v) all applicable standards, orders, or requirements issued under Section 306 of 

the Clean Air Act (42 U.S.C. 1847h-7 et seq.; as amended); Section 508 of the Clean 

Water Act (33 U.S.C. 1251), Executive Order 11738, and Environmental Protection 

Agency regulations (40 CFR Part 15); 

 

(vi) mandatory standards and policies relating to energy efficiency which are 

contained in the state energy conservation plan issued in compliance with the Energy 

Policy and Conservation Act (P.L. 94-163); 

 

(vii) Federal Standard No. 313 (including revisions adopted during the term of the 

Contract) with regard to Hazardous Material Identification and Material Safety Data; 

 

(viii) the National Environmental Policy Act (42 U.S.C. 4321) and the 

National Historic Preservation Act (16 U.S.C. 470) and all other related 

environmental and cultural resource laws and regulations as they apply to this 

project; 

 

(ix) To the greatest extent practicable, ensure that all equipment and 

products purchased with Contract funds are American-made; 

 

(x) Retention of all required records for three (3) years after final payment and all 

other pending matters are closed; and 

 

(xi) Warranty that delivery of items or work required will be free of 

asbestos in any form whatsoever except for the use of asbestos cement pipe. 

 

In addition, each subcontract should contain provisions to ensure compliance of the ISDEA (25 U.S.C. 450 

et seq) and the satisfactory completion of the project, including but not limited to: 

 

(i) Administrative, contractual, or legal remedies in instances where 

subcontractors violate or breach subcontract terms, and provide for such sanctions and 

penalties as may be appropriate; 

 

(ii) Termination for cause and for convenience including the manner by which 

it will be effected and the basis for settlement; 

(iii) Notice of the Contractor's requirements and regulations pertaining to 

reporting; 

 

(iv) Notice of the Contractor's requirements and regulations pertaining to patent 

rights with respect to any discovery or invention which arises or is developed in the 

course of or under such subcontract; 

 

(v) Notice of the Contractor's requirements and regulations pertaining to 

copyrights and rights in data; and 
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(vi) Access by the Contractor, Reclamation, the Comptroller General of the United 

States, or any of their duly authorized representatives to any books, documents, papers, 

and records of the subcontractor which are directly pertinent to the subcontract for the 

purpose of making audit, examination, excerpts, and transcriptions. 

 

(9) Disputes. 
 

(A) In general.- This Contract is subject to 25 U.S.C. 450m-1. In the event that the Contractor 

elects to pursue an administrative appeal, such appeal shall be governed by 25 CFR Part 900 subpart L or 

subpart N, as applicable, depending on the nature of the dispute. 

 

(B) Informal discussions. Before a decision is issued by Reclamation on a modification or other 

matter over which Reclamation has authority under this Contract, the Contractor may request informal 

discussions to be held between the parties in accordance with 25 CFR 900.217(a). 

 

(C) Third-party mediation defined. - For the purposes of this Contract, the term “third-party 

mediation” means a form of mediation whereby Reclamation and the Contractor nominate a third party 

who is not employed by or significantly involved with Reclamation or the Contractor, to serve as a third-

party mediator to mediate disputes under this Contract. 

 

(D) Alternative procedures. - In addition to, or as an alternative to, remedies and procedures 

prescribed by section 110 of the Indian Self-Determination and Education Assistance Act (25 U.S.C. 

450m-1), the parties to this Contract may jointly: 

 

(i) submit disputes under this Contract to third-party mediation; 

 

(ii) submit the dispute to the adjudicatory body of the Contractor, including the tribal 

court of the Contractor; 

 

(iii) submit the dispute to mediation processes provided for under the laws, policies, or 

procedures of the Contractor; or 

 

(iv) use the administrative dispute resolution processes authorized in subchapter 

IV of chapter 5 of title 5, United States Code. 

 

(E) Effect of decisions. - Reclamation shall be bound by decisions made pursuant to the processes 

set forth in subparagraph (D), except that Reclamation shall not be bound by any decision that significantly 

conflicts with the interests of Indians or the United States. 

 

(10) Obligations of the Contractor. - The Contractor is responsible for the successful completion. of the 

construction phase activities contracted herein in accordance with the approved contract documents: 

 

(11) Contract performance. - The Contractor shall manage the day-to-day operations conducted under 

this Contract and perform the activities as described in the Contract. 

(12) Contracted activities. - Subject to the availability of appropriated funds, the Contractor shall 

administer the activities identified in this Contract and funded through the contract. 

 

(13) Construction responsibilities. - In accordance with 25 CFR 900.130(a), subject to the availability of 

funds, the Contractor is responsible for the successful completion of all construction activities contracted 

herein in accordance with the approved contract documents. 

 

(A) Construction phase responsibilities.- For all construction activities authorized under this 

Contract, the Contractor shall have the following responsibilities: 

 

(i) Pursuant to 25 CFR 900.125(b)(2), perform all construction in accordance 

with the final construction documents. Upon completion, the project documents, including 
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plans and specifications, shall be attached to the contract. 

 

(ii) Pursuant to the requirements of 25 CFR 900.130(c)(2), administer and 

disburse funds provided through this Contract in accordance with 25 CFR 900.42 - .45 and 

implement a property management system in accordance with 25 CFR 900.51-.60. 

 

(iii) Pursuant to 25 CFR 900.130(c)(3), subcontract with or provide the services 

of construction contractors or provide its own forces to conduct construction activities in 

accordance with the project construction documents and agreed to by the parties. 

 

(iv) Pursuant to 25 CFR 900.130(c)(4), direct the activities of project 

architects, engineers, construction contractors and other consultants. 

 

(v) Pursuant to 25 CFR 900.130(c)(5), manage or provide for the management of 

day-to-day activities of this Contract, including issuances of change orders to 

subcontractors; except that, unless Reclamation agrees, the Contractor may not issue a 

change order to a construction subcontractor (i) that will cause the Contractor to exceed its 

budget as specified in the applicable Contract, (ii) that will cause the Contractor to exceed 

the performance period specified in the applicable Contract, or (iii) that is a significant 

departure from the scope or objective of the project, as identified in the applicable Contract. 

(vi) Pursuant to 25 CFR 900.130(c)(6), direct the work of its subcontractors so that 

work produced is provided in accordance with budget(s) and performance periods) as 

negotiated by the parties and contained in the Contract. 

(vii) Pursuant to the requirements of 25 CFR 900.130(c)(8), maintain on the 

jobsite or at the project office, and make available to Reclamation during monitoring 

visits, the following: Contracts, major subcontracts, modifications, construction 

documents, change orders, shop drawings, equipment cut sheets, inspection reports, 

testing reports, and current redline documents. 

 

(viii) Pursuant to 25 CFR 900.130(d), upon acceptance of each completed project 

feature, provide Reclamation with a reproducible copy of the record plans.
 
 

 

(14) Submission of Reports. - 
 

(A) Progress and financial status reports. - The Contractor shall provide to Reclamation 

progress and financial status reports in accordance with 25 CFR 900.130(c)(7) and specified herein. 

(B) Closeout report. - Pursuant to 25 CFR 900.130(d) the Contractor shall provide to 

Reclamation a contract closeout report. This report should include:  

 

 (i) a summary of work accomplished during the term of the contract and the 

extent to which the goals and objectives of the project were accomplished; 

 

(ii) any problems encountered and corrective actions taken; and 

 

 (iii) an accounting of amounts and purposes for which the Contract funds 

were expended. 

 

(C) Single-agency audit report. - The Contractor shall comply with section 5(f)(1) of the 

ISDEA (25 U.S.C. 450c(f)(1))and OMB Circular A-133 for submission of single-agency audit 

reports. The Contractor agrees to provide a copy of its single-agency audit report directly to 

Reclamation within 30 days of its completion.   

(15) Obligations of Reclamation.- 
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(1) Trust responsibility. - 

(A) In general. - The Secretary, acting through Reclamation on behalf of the United 

States, reaffirms the trust responsibility of the United States to the Navajo Nation to protect and 

conserve the trust resources of the Tribe and the trust resources of individual Indians. 

 

(B) Construction of Contract. - Nothing in this Contract may be construed to terminate, 

waive, modify, or reduce the trust responsibility of the United States to the Tribe(s) or individual 

Indians. The Secretary, acting through Reclamation, on behalf of the United States shall act in 

good faith in upholding such trust responsibility. 

 

(2) Programs retained. - The United States hereby retains the programs, services, functions, 

and activities with respect to the Tribe that are not specifically assumed by the Contractor in the 

Contract. 

 

(B) Construction phase responsibilities. For construction activities performed by the 

Contractor under this Contract, Reclamation will have the following responsibilities: 

 

(i) Pursuant to 25 CFR 900.13 1 (b)(2), make the final determinations under 

NEPA or other environmental laws to the extent that contracted construction activities are 

subject to these laws. 

 

(ii) Pursuant to 25 CFR 900.13 1 (b)(7), approve in advance any changes to any 

work specified under this Contract which require an increase to the negotiated Contract 

budget or performance period, or are a significant departure from the POR or the scope of 

the project. 

(iii) Pursuant to 25 CFR 900.13 1 (b)(9), conduct on-site monitoring visits, or 

critical milestone on-site monitoring visits, as negotiated  and specified in the applicable 

Contract. If no time period is specified, then Reclamation may conduct on-site monitoring 

visits on a monthly basis. Reclamation shall provide the Contractor reasonable advance 

written notice of each visit. 

 

(iv) Pursuant to 25 CFR 900.131(b)(10), conduct final project inspections 

jointly with the Contractor. 

 

(v) Emergency Suspension of Construction Activities. - Notwithstanding the 

notice provisions for suspension of work of 25 CFR 900.131(b)(11)(ii), if Reclamation 

makes a determination that there is imminent occasion of harm or danger to safety, 

health, or the environment during construction, Reclamation may suspend construction 

activities immediately, to the limited extent necessary to protect safety, health, or the 

environment. If Reclamation issues an emergency suspension, Reclamation shall provide 

written notification to the Contractor immediately following the suspension and shall 

provide immediate technical assistance to the Contractor in an effort to resolve the cause 

for the suspension as quickly as possible. Reclamation shall issue a notice to proceed or 

to commence work immediately upon resolution. The Contractor shall have all other 

rights associated with suspension identified by 25 CFR 900.131(b)(11). 

 

(16) Suspension of work. Except as provided in subsection (d)(4)(B)(v) of this Contract, Reclamation 

can require the Contractor to suspend work under this Contract only in accordance with 25 CFR 

900.131(b)(11). 

 

(17) Termination of contract . - 

 

(A) For cause.- Reclamation may terminate work under this Contract for cause pursuant 

to 25 CFR 900.131(b)(12). 
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(B) For convenience. - Reclamation may terminate work under this Contract for 

convenience for those reasons and utilizing those procedures described in 25 CFR 

900.131(b)(13). 

 

(18) Technical assistance.- 
 

(A) Reclamation will provide technical assistance to the Contractor, upon request, in 

accordance with section 103(d) of the ISDEA (25 U.S.C. 450h(d)). 

 

(B) In response to a specific request from an authorized representative of the Contractor, 

Reclamation will provide technical assistance to the Contractor. Such technical assistance may 

include the performance of specific project activities as negotiated and specified in the Contract. 

 

(19) Other Provisions. 
 

(A) Designated officials. - Senior officials and designated representatives of Reclamation 

and the Contractor will serve as representatives for notices, proposed amendments to the Contract 

and other purposes under this Contract. The senior officials and designated representatives of the 

parties are as follows: 

 

CONTRACTOR'S GENERAL MANAGER  

Cary Patterson 

Navajo Engineering and Construction Authority 

P.O. Box 969 

Shiprock, NM  87420 

(505) 368-3015 

Fax:  (505) 368-3064 

cary@navajo.net 

 

RECLAMATION AWARDING OFFICIAL  

Leslie Corpening (UC-848) 

Bureau of Reclamation, UC Regional Office 

125 South State Street, Room 6107 

Salt Lake City, UT  84137-1148 

(801) 524-3738 

Fax:  (801) 524-3857 

lcorpening@usbr.gov  

 

CONTRACTOR CONSTRUCTION MANAGER 

Frank Smith 

Navajo Engineering and Construction Authority 

P.O. Box 969 

Shiprock, NM  87420 

(505) 368-3028 

Fax:  (505) 368-3075 

Frank-smith@navajo.net 

 

RECLAMATION DESIGNATED TECHNICAL 

REPRESENTATIVE  

Mark Wernke 

Bureau of Reclamation, Western Colorado 

Area Office – Grand Junction 

2674 Compass Drive, Suite 106 

Grand Junction, CO  81506-0340 

mwernke@usbr.gov 

  

(20) Contract modifications or amendment. 

(A) In general. - Except as provided in subparagraph (B), no modification to this Contract shall 

take effect unless such modification is made in the form of a written amendment to the Contract, and the 

Contractor and Reclamation provide written consent for the modification. 

(B) Exception. - The addition of supplemental funds for programs, functions, and activities (or 

portions thereof) already included in the reduction of funds pursuant to section 106(b)(2) (25 U.S.C. 450j-

l(b)(2)), shall not be subject to subparagraph (A). 

(21) Officials not to benefit. - No Member of Congress, or resident commissioner, shall be admitted to any share or 

part of any contract executed pursuant to this Contract, or to any benefit that may arise from such contract. This 

paragraph may not be construed to apply to any contract with a third party entered into under this Contract if such 

contract is made with a corporation for the general benefit of the corporation. 

mailto:lcorpening@usbr.gov
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(22) Covenant against contingent fees. - The parties warrant that no person or selling agency has been employed 

or retained to solicit or secure any contract executed pursuant to this Contract upon an agreement or 

understanding for a commission, percentage, brokerage, or contingent fee, excepting bona fide employees or bona 

fide established commercial or selling agencies maintained by the Contractor for the purpose of securing 

business. 

(23) Federal Tort Claims Act coverage. - In accordance with 25 CFR 900.186(a), for purposes of Federal Tort 

Claims Act coverage, the Contractor and its employees (including individuals performing personal services 

contracts with the contractor to provide health care services) are deemed to be employees of the Federal 

government while performing work under this Contract. This status is not changed by the source of funds used by 

the Contractor to pay the employee's salary and benefits unless the employee receives additional compensation for 

performing covered services from anyone other than the Contractor. 

(24) Insurance and indemnification.-  

(A) The Contractor shall secure within five (5) calendar days of the Contract award, pay premiums 

for, and keep in force until the expiration of that Contract or any renewal period thereof, insurance as 

provided below.  Such insurance policies shall specifically include a provision stating the liability 

assumed by the Contractor under this Contract, and shall name the United States as an additional insured.  

If, after award of the Contract, the Contractor fails to obtain sufficient insurance coverage, Reclamation 

may notify the Contractor by letter if it decides to procure specific insurance policies for the Contractor to 

be used for coverage under the terms of this Contract.  In either case, such insurance may include: 

(1) Workman’s compensation insurance as required by laws of the various States in which 

the agreement is performed; 

(2) Owner’s, landlord’s and tenant’s bodily injury liability insurance with limits of not less 

than $50,000 for each person and $500,000 for each accident; 

(3) Property damage liability insurance with limits of not less the $25,000 for each 

accident; 

(4) Automobile bodily injury liability insurance with limits on personal injury liability of 

not less than $50,000 for each person and $500,000 for each accident, and automobile property 

damage liability insurance with a limit of not less than $5,000 for each accident; and 

(5) Other insurance not specifically mentioned when required by law or other regulations. 

(B) The amounts shown in subparts (b) and (c) above, are minimums.  These amounts may be 

adjusted, as negotiated. 

(C) Each policy of insurance shall contain an endorsement providing that cancellation by the 

insurance company shall not be effective unless a copy of the cancellation is mailed (registered) to 

Reclamation at least thirty (30) days before the effective date of cancellation. 

(D) A certificate of each policy of insurance and any changes therein, shall be furnished to 

Reclamation immediately upon receipt from the insurance company. 

(E) Each insurance company of the Contractor must hold a current Certificate of Authority issued by 

the Director of the New Mexico’s Department of Insurance authorizing it to transact the appropriate kind 

of insurance business in New Mexico. 

(F) Each policy of insurance shall contain a provision that the insurance carrier waives any rights 
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which it may have to raise as a defense the Contractor’s sovereign immunity from suit, but such waiver 

shall extend only to claims the amount and nature of which are within the coverage and limits of the 

policy of insurance.  The policy shall contain no provision, either express or implied, that will serve to 

authorize or empower the insurance carrier to waive or otherwise limit the Contractor’s sovereign 

immunity outside or beyond the coverage and limits of the policy of insurance.  To be acceptable, the 

policy of insurance must contain a provision committing the insurer to pay for covered acts and omissions 

regardless of the fact that the same acts or omissions by the insured, its agents and employees, are 

covered under the Federal Tort Claims Act (FTCA).  In addition, the Contractor shall also place the 

following clause in the contract (policy) with the insurance carrier that it contracts with to provide the 

insurance:  “if the insurance company denies coverage on an incident; does not defend the claim; or does 

not pay the claim and the claimant files a Federal Tort Claim Act (FTCA) action against the Federal 

Government, the insurance company is obligated to pay an amount, up to the limits of the carrier’s 

liability to the Government through NECA, in the amount paid under the FTCA action.”  The Contractor 

will reimburse the Government upon receipt and only to the extent of the money received from the 

insurance company.  The insured will tender the defense of the covered claims to the insurer in the first 

instance.  The insurer will timely inform the insured as to whether the insurer accepts liability and the 

limit of its admitted responsibility.  If the insurer denies liability or denies part of the claim, the insured 

and the Government are then authorized to process the claim under the FTCA. 

(G) The Contract represents and warrants that it maintains the following with responsible insurance 

carriers: 

(1) Insurance on plant and equipment against fire and other hazards, to the extent that 

similar properties are usually insured by others operating plants and properties of 

similar character in the same general locality; 

(2) Adequate insurance against liability on account of damage to persons or property; and 

(3) Adequate insurance under all applicable workers’ compensation laws. 

(H) The contractor agrees that, until work has been completed and all progress payments made under 

that contract have been liquidated, it will maintain this insurance, maintain adequate insurance on any 

materials, parts, assemblies, subassemblies, supplies, equipment, and other property acquired for or 

allocable to each contract, and furnish any certificate with respect to the insurance tha the administering 

office may require. 

(I) Additionally, claims arising out this Construction Contract for the individual project features 

will be processed in accordance with the procedures then in effect for the Department of the Interior 

relating to claims under the FTCA. 

(J) Costs for the insurance described above shall be included in the fixed-price of the Construction 

Contract. 

 

(25) Retrocession. - In accordance with 25 CFR 900.240 -.245, the Contractor may return to Reclamation any 

contracted project under this Contract, in whole or in part, for any reason, before the expiration of the term of this 

Contract. 
 

(26) Buy American Act. - To the greatest extent practicable, all equipment and products purchased with funds 

made available under this Contract should be American-made. 

 

(27) Lobbying Restrictions. - None of the funds provided to the Contractor under this Contract may be used in any 

way, directly or indirectly, to influence Congressional action on any legislation or appropriation matters pending 

before Congress, other than to communicate to members of Congress as described in section 1913 of title 18, United 

States Code. 
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(28) Attachments. - 

 

(1) Approval of Contract.- The Navajo Nation Resolution No. IGRAP-76-93 authorizing the 

contracting of the programs, services, functions, and activities identified in this Contract is attached to this 

Contract as Attachment 1. 
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SECTION C – STATEMENT / DESCRIPTION / SPECIFICATION OF WORK 

 
 

See Volume II for the Statement of Work in its entirety.  See Section J for attachment listings. 
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SECTION D – PACKAGING AND MARKING 
 

 

There are no clauses included in this section. 
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SECTION E – INSPECTION AND ACCEPTANCE 
 

 
There are no clauses included in this section.



Public Law P.L. 93-638 Contract No.R13AV40003 Fish Barrier Weir at Hogback Canal   Page 24 

 



Public Law P.L. 93-638 Contract No.R13AV40003 Fish Barrier Weir at Hogback Canal   Page 25 

 

SECTION F – DELIVERIES OR PERFORMANCE  
 

 

F.1 52.211-10 COMMENCEMENT, PROSECUTION, AND COMPLETION OF WORK APRIL 1984 

 
The Contractor shall be required to (a) commence work under this contract within 5 calendar days after the date 

the Contractor receives the notice to proceed, (b) prosecute the work diligently, and (c) complete the entire work 

ready for use not later than April 8, 2013.  The time stated for completion shall include final cleanup of the 

premises.  

 
 

 

F.2 52.211-12 LIQUIDATED DAMAGES—CONSTRUCTION 

ATSO 

SEPT 2000 

 

(a) If the Contractor fails to complete the work within the time specified in the contract, the Contractor shall pay 

liquidated damages to the Government in the amount of ____________ [Contracting Officer insert amount] for each 

calendar day of delay until the work is completed or accepted.  

(b) If the Government terminates the Contractor’s right to proceed, liquidated damages will continue to accrue 

until the work is completed. These liquidated damages are in addition to excess costs of repurchase under the 

Termination clause.  

 

 

F.3 adapted from 

52.211-13 
TIME EXTENSIONS SEPT 2000 

 

Time extensions for contract changes will depend upon the extent, if any, by which the changes cause delay in 

the completion of the various elements of construction. By bilateral modification, the modification granting the time 

extension may provide that the contract completion date will be extended only for those specific elements related to 

the changed work and that the remaining contract completion dates for all other portions of the work will not be 

altered.  

 

 

F.4 52.211-18 VARIATION IN ESTIMATED QUANTITY APRIL 1984 
 

If the quantity of a unit-priced item in this contract is an estimated quantity and the actual quantity of the unit-priced 

item varies more than 15 percent above or below the estimated quantity, an equitable adjustment in the contract 

price shall be made upon demand of either party. The equitable adjustment shall be based upon any increase or 

decrease in costs due solely to the variation above 115 percent or below 85 percent of the estimated quantity. If the 

quantity variation is such as to cause an increase in the time necessary for completion, the Contractor may request, 

in writing, an extension of time, to be received by the Contracting Officer within 10 days from the beginning of the 

delay, or within such further period as may be granted by the Contracting Officer before the date of final settlement 

of the contract. Upon the receipt of a written request for an extension, the Contracting Officer shall ascertain the 

facts and make an adjustment for extending the completion date as, in the judgement of the Contracting Officer, is 

justified.  
 

 

F.5  PRE-AWARD INCURRENCE OF COSTS  
 

The Contractor shall be entitled to have incurred costs for this Contract for allowable costs incurred on or after 

October 1, 2012, which if had been incurred after this Contract was entered into, would have been allowable, 

allocable, and reasonable under the terms and conditions of this Contract. 
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SECTION G – CONTRACT ADMINISTRATION DATA  
 
 

 

G.1  CONTRACTOR’S ADMINISTRATION PERSONNEL  
 

The designated Contractor’s official who will be in charge of overall administration of this Contract is: 

 

Cary Patterson, General Manager 

Navajo Engineering and Construction Authority (NECA) 

P.O. Box 969 

Shiprock, NM  87420 

 

 

G.2  NOTICES  
 

Any notice or other communication required or permitted to be given under this Contract shall be in writing, 

directed to Cary Patterson at the address above, and shall be deemed to have been duly given if (i) delivered to the 

party at the address set forth below, (ii) deposited in the U.S. Mail, registered or certified, return receipt requested, to 

the address set forth below, (iii) given to a recognized and or at such other address, and to the attention of such other 

person or officer, as any party may designate in writing by notice duly given pursuant to this Section. Notices shall 

be deemed received (i) when delivered to the party, (ii) three business days after being placed in the U.S. Mail, 

properly addressed, with sufficient postage, (iii) the following business day after being given to a recognized and 

reputable overnight delivery service, with the person giving the notice paying all required charges and instructing 

the delivery service to deliver on the following business day, or (iv) when received by facsimile transmission or 

electronic mail if received before 5:00 p.m. (New Mexico time) on a normal business day or the following business 

day if received after 5:00 p.m. 

 

 

 

G.3  AUTHORITIES AND DELEGATION  

 
a) The Contracting Officer is the only individual authorized to enter into or terminate this Contract, modify 

any term or condition of this Contract, waive any requirement of this Contract , or accept nonconforming 

work. 

 

b) The Contracting Officer will designate a Contracting Officer’s Representative (COR) at time of award. The 

COR will be responsible for technical monitoring of the Contractor’s performance and deliveries. The COR 

will be appointed in writing, and a copy of the appointment will be furnished to the Contractor.  Changes to 

this delegation will be made by written changes to the existing appointment or by issuance of a new 

appointment. The COR(s) for this Contract will be:  

 

Primary COR  

 

Mark Wernke 

Bureau of Reclamation 

Western Colorado Area Office – Grand Junction 

2764 Compass Drive, Suite 106 

Grand Junction CO  81506-0340 

Ph:  (970) 248-0643  

mwernke@usbr.gov 

 

 

 

 

c) The COR is not authorized to perform, formally or informally, any of the following actions: 
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1. Promise, award, agree to award, or execute any Contract, Contract modification, or notice of intent that 

changes or may change this Contract; 

 

2. Waive or agree to modification of the delivery schedule; 

 

3. Make any final decision on any Contract matter subject to the Disputes Clause; 

 

4. Terminate, for any reason, the Contractor’s right to proceed; 

 

5. Obligate in any way, the payment of money by the Tribe, 

 

d) The Contractor shall comply with the written or oral direction of the Contracting Officer or authorized 

representatives(s) acting within the scope and authority of the appointment memorandum. The Contractor 

need not proceed with direction that it considers to have been issued without proper authority. The 

Contractor shall notify the Contracting Officer in writing, with as much detail as possible, when the COR 

has taken an action or has issued direction (written or oral) that the Contractor considers to exceed the 

COR’s appointment, within 3 days of the occurrence. Unless otherwise provided in this Contract, the 

Contractor assumes all costs, risks, liabilities, and consequences of performing any work it is directed to 

perform that falls within any of the categories defined in paragraph (c) prior to receipt of the Contracting 

Officer’s response issued under paragraph (e) of this clause. 

 

e) The Contracting Officer shall respond in writing within 30 days to any notice made under paragraph (d) of 

this clause. A failure of the parties to agree upon the nature of a direction, or upon the action to be taken 

with respect thereto, shall be subject to the provisions of the Disputes clause of this Contract. 

 

f) The Contractor shall provide copies of all correspondence to the Contracting Officer and the COR. 

 

g) Any action(s) taken by the Contractor, in response to any direction given by any person acting on behalf of 

the Government or any other Government official other than the Contracting Officer or the COR acting 

within his or her appointment, shall be at the risk of the Contractor. 
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SECTION H – SPECIAL CONTRACT REQUIREMENTS  
 

 

H.1  RECLAMATION SAFETY AND HEALTH  
 

a) The Contractor shall not require any person employed in the performance of this Contract (including 

subcontracts) to work under conditions that are unsanitary, hazardous, or dangerous to the employee’s 

health or safety. 

 

b) In addition to the requirements of the Accident Prevention clause of this Contract, the Contractor shall 

comply with the Bureau of Reclamation “Reclamation Safety and Health Standards” (RSHS) (Revised 

10/09).  Some contracts or subcontracts may not contain the Accident Prevention clause, e.g., those formed 

under simplified acquisition procedures. Even if the Accident Prevention clause is not part of this Contract, 

the Contractor must still comply with the Reclamation RSHS. 

 

1. The Contractor may obtain the safety and health standards as referenced in subparagraph (2) of the 

Accident Prevention clause from any regional or area office of the Occupational Safety and Health 

Administration, U.S. Department of Labor. 

 

2. The RSHS manual as referenced in subparagraph (b) above is available at the following website: 

<http://www.usbr.gov/ssle/safety/RSHS/rshs.htm>. 

 

c) The Contractor shall submit a written proposed safety program in the form and time intervals prescribed in 

section 3 of the RSHS. 

 

d) In addition to any other provisions in this Contract, the Contractor shall comply with all safety and material 

data submittal requirements contained in the RSHS. 

 

e) The Contractor shall maintain an accurate record of, and shall report to the Contracting Officer (or 

authorized representative) in the manner prescribed by the Contracting Office, all cases of death, 

occupational diseases, or traumatic injury to employees or the public involved, and property damage in 

excess of $2,500 occurring during performance of the Work under this Contract. 

 

f) The rights and remedies provided in this clause are in addition to any other rights and remedies provided by 

law or under this Contract. 

 

g) In the event there is a conflict between the requirements contained in any of the safety documents 

referenced herein, the more stringent requirement shall prevail. 

 

 

 

 

http://www.usbr.gov/ssle/safety/RSHS/rshs.htm
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SECTION I – CONTRACT CLAUSES  
 

 

I.1 52.222-06 DAVIS BACON ACT 

ATSO 

July 2005 

 
(a) Definition.-”Site of the work”- (1) Means-  
 

  (i) The primary site of the work. The physical place or places where the construction called for in the 

contract will remain when work on it is completed; and 
 

  (ii) The secondary site of the work, if any. Any other site where a significant portion of the building or 

work is constructed, provided that such site is- 
 

   (A) Located in the United States; and 
 

   (B) Established specifically for the performance of the contract or project; 
 

 (2) Except as provided in paragraph (3) of this definition, includes any fabrication plants, mobile factories, batch 

plants, borrow pits, job headquarters, tool yards, etc., provided- 
   
  (i) They are dedicated exclusively, or nearly so, to performance of the contract or project; and 
   
  (ii) They are adjacent or virtually adjacent to the “primary site of the work” as defined in paragraph 

(a)(1)(i), or the “secondary site of the work” as defined in paragraph (a)(1)(ii) of this definition; 
 

 (3) Does not include permanent home offices, branch plant establishments, fabrication plants, or tool yards of a 

Contractor or subcontractor whose locations and continuance in operation are determined wholly without regard to a 

particular Federal contract or project. In addition, fabrication plants, batch plants, borrow pits, job headquarters, 

yards, etc., of a commercial or material supplier which are established by a supplier of materials for the project 

before opening of bids and not on the Project site, are not included in the “site of the work.” Such permanent, 

previously established facilities are not a part of the “site of the work” even if the operations for a period of time 

may be dedicated exclusively or nearly so, to the performance of a contract. 
 

(b)(1) All laborers and mechanics employed or working upon the site of the work will be paid unconditionally and 

not less often than once a week, and without subsequent deduction or rebate on any account (except such payroll 

deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 

3)), the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment 

computed at rates not less than those contained in the wage determination of the Secretary of Labor which is 

attached hereto and made a part hereof, or as may be incorporated for a secondary site of the work, regardless of any 

contractual relationship which may be alleged to exist between the Contractor and such laborers and mechanics. Any 

wage determination incorporated for a secondary site of the work shall be effective from the first day on which work 

under the contract was performed at that site and shall be incorporated without any adjustment in contract price or 

estimated cost. Laborers employed by the construction Contractor or construction subcontractor that are transporting 

portions of the building or work between the secondary site of the work and the primary site of the work shall be 

paid in accordance with the wage determination applicable to the primary site of the work. 
 

 (2) Contributions made or costs reasonably anticipated for bona fide fringe  
benefits under section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid 

to such laborers or mechanics, subject to the provisions of paragraph (e) of this clause; also, regular contributions 

made or costs incurred  or more than a weekly period (but not less often than quarterly) under plans, funds, or 

programs which cover the particular weekly period, are deemed to be constructively made or incurred  during such 

period. 
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 (3) Such laborers and mechanics shall be paid not less than the appropriate wage rate and fringe benefits in the 

wage determination for the classification of work actually performed, without regard to skill, except as provided in 

the clause entitled Apprentices and Trainees. Laborers or mechanics performing work in more than one 

classification may be compensated at the rate specified for each classification for the time actually worked therein; 

provided that the employer's payroll records accurately set forth the time spent in each classification in which work 

is performed.  
 

 (4) The wage determination (including any additional classifications and wage rates conformed under paragraph 

(c) of this clause) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the Contractor and its 

subcontractors at the primary site of the work and the secondary site of the work, if any, in a prominent and 

accessible place where it can be easily seen by the workers. 
 

(c)(1) The Contracting Officer shall require that any class of laborers or mechanics which is not listed in the wage 

determination and which is to be employed under the contract shall be classified in conformance with the wage 

determination. The Contracting Officer shall approve an additional classification and wage rate and fringe benefits 

therefore only when all the following criteria have been met:  
 

  (i)  The work to be performed by the classification requested is not  performed by a classification in the 

wage determination. 
 

  (ii) The classification is utilized in the area by the construction industry. 
 

  (iii) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable relationship to the 

wage rates contained in the wage determination. 
 

 (2) If the Contractor and the laborers and mechanics to be employed in the classification (if known), or their 

representatives, and the Contracting Officer agree on the classification and wage rate (including the amount 

designated for fringe benefits, where appropriate), a report of the action taken shall be sent by the Contracting 

Officer to the Administrator of the: 
 

Wage and Hour Division 
Employment Standards Administration 
U.S. Department of Labor 
Washington, DC 20210 

 

The Administrator or an authorized representative will approve, modify, or disapprove every additional 

classification action within 30 days of receipt and so advise the Contracting Officer or will notify the Contracting 

Officer within the 30-day period that additional time is necessary. 
 

 (3) In the event the Contractor, the laborers or mechanics to be employed in the classification, or their 

representatives, and the Contracting Officer do not agree on the proposed classification and wage rate (including the 

amount designated for fringe benefits, where appropriate), the Contracting Officer shall refer the questions, 

including the views of all interested parties and the recommendation of the Contracting Officer, to the Administrator 

of the Wage and Hour Division for determination. The Administrator, or an authorized representative, will issue a 

determination within 30 days of receipt and so advice the Contracting Officer or will notify the Contracting Officer 

within the 30-day period that additional time is necessary. 
 

 (4) The wage rate (including fringe benefits, where appropriate) determined  pursuant to paragraphs (c)(2) and 

(c)(3) of this clause shall be paid to all workers performing work in the classification under this contract from the 

first day on which work is performed in the classification.  
 

(d) Whenever the minimum wage rate prescribed in the contract for a class of laborers or mechanics includes a 

fringe benefit which is not expressed as an hourly rate, the Contractor shall either pay the benefit as stated in the 

wage determination or shall pay another bona fide fringe benefit or an hourly cash equivalent thereof.  
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(e) If the Contractor does not make payments to a trustee or other third person, the Contractor may consider as part 

of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing bona fide 

fringe benefits under a plan or program; provided, That the Secretary of Labor has found, upon the written request of 

the Contractor, that the applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may 

require the Contractor to set aside in a separate account assets for the meeting of obligations under the plan or 

program. 
 

 

I.2 1452.204-70 RELEASE OF CLAIMS--DEPARTMENT OF THE INTERIOR JULY 1996 
 

 

After completion of work and prior to final payment, the Contractor shall furnish the Contracting Officer with a 

release of claims against the United States relating to this contract.  The Release of Claims form (DI-137) shall be 

used for this purpose.  The form provides for exception of specified claims from operation of the release. 

 

 

 

I.3 52.202-01 DEFINITIONS JANUARY 2012 
 

 

(a) When a solicitation provision or contract clause uses a word or term that is defined in the Federal Acquisition 

Regulation (FAR), the word or term has the same meaning as the definition in FAR 2.101 in effect at the time the 

solicitation was issued, unless- 

 

 (1) The solicitation, or amended solicitation, provides a different definition; 

 

 (2) The contracting parties agree to a different definition; 

 

 (3) The part, subpart, or section of the FAR where the provision or clause is prescribed provides a different 

meaning; or 

 

 (4) The word or term is defined in FAR Part 31, for use in the cost principles and procedures. 

 

(b) The FAR Index is a guide to words and terms the FAR defines and shows where each definition is located. The 

FAR Index is available via the Internet at http://www.acquisition.gov/far at the end of the FAR, after the FAR 

Appendix. 

 

 

I.4 52.203-03 GRATUITIES – ATSO APRIL 1984 
 

(a) The right of the Contractor to proceed may be terminated by written notice if, after notice and hearing, the 

agency head or a designee determines that the Contractor, its agent, or another representative—  

(1) Offered or gave a gratuity (e.g., an entertainment or gift) to an officer, official, or employee of the 

Government; and  

(2) Intended, by the gratuity, to obtain a contract or favorable treatment under a contract.  

(b) The facts supporting this determination may be reviewed by any court having lawful jurisdiction.  

(c) If this contract is terminated under paragraph (a) of this clause, the Government is entitled—  

(1) To pursue the same remedies as in a breach of the contract; and  

(2) In addition to any other damages provided by law, to exemplary damages of not less than 3 nor more than 

10 times the cost incurred by the Contractor in giving gratuities to the person concerned, as determined by the 

agency head or a designee. (This paragraph (c)(2) is applicable only if this contract uses money appropriated to the 

Department of Defense.)  

(d) The rights and remedies of the Government provided in this clause shall not be exclusive and are in addition 

to any other rights and remedies provided by law or under this contract.  
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I.5 52.203-05 COVENANT AGAINST CONTINGENT FEES 

ATSO 

APRIL 1984 

 

(a) The Contractor warrants that no person or agency has been employed or retained to solicit or obtain this contract 

upon an agreement or understanding for a contingent fee, except a bona fide employee or agency. For breach or 

violation of this warranty, the Government shall have the right to annul this contract without liability or, in its 

discretion, to deduct from the contract price or consideration, or otherwise recover, the full amount of the contingent 

fee.  

 

(b) “Bona fide agency,” as used in this clause, means an established commercial or selling agency, maintained by a 

contractor for the purpose of securing business, that neither exerts nor proposes to exert improper influence to solicit 

or obtain Government contracts nor holds itself out as being able to obtain any Government contract or contracts 

through improper influence.  

 

“Bona fide employee,” as used in this clause, means a person, employed by a contractor and subject to the 

contractor's supervision and control as to time, place, and manner of performance, who neither exerts nor proposes 

to exert improper influence to solicit or obtain Government contracts nor holds out as being able to obtain any 

Government contract or contracts through improper influence.  

 

“Contingent fee,” as used in this clause, means any commission, percentage, brokerage, or other fee that is 

contingent upon the success that a person or concern has in securing a Government contract.  

 

“Improper influence,” as used in this clause, means any influence that induces or tends to induce a Government 

employee or officer to give consideration or to act regarding a Government contract on any basis other than the 

merits of the matter. 

 

 

I.6 52.203-10 PRICE OR FEE ADJUSTMENT FOR ILLEGAL OR IMPROPER 

ACTIVITY 

ATSO 

JAN 1997 

 

(a) The Government, at its election, may reduce the price of a fixed-price type contract and the total cost and fee 

under a cost-type contract by the amount of profit or fee determined as set forth in paragraph (b) of this clause if the 

head of the contracting activity or designee determines that there was a violation of subsection 27 (a), (b), or (c) of 

the Office of Federal Procurement Policy Act, as amended (41 U.S.C. 423), as implemented in section 3.104 of the 

Federal Acquisition Regulation. 

 

(b) The price or fee reduction referred to in paragraph (a) of this clause shall be-- 

 

(1) For cost-plus-fixed-fee contracts, the amount of the fee specified in the contract at the time of award; 

 

(2) For cost-plus-incentive-fee contracts, the target fee specified in the contract at the time of award, 

notwithstanding any minimum fee or “fee floor” specified in the contract; 

 

(3) For cost-plus-award-fee contracts-- 

 

(i) The base fee established in the contract at the time of contract award; 

 

(ii) If no base fee is specified in the contract, 30 percent of the amount of each award fee otherwise payable to the 

Contractor for each award fee evaluation period or at each award fee determination point. 

 

(4) For fixed-price-incentive contracts, the Government may-- 
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(i) Reduce the contract target price and contract target profit both by an amount equal to the initial target profit 

specified in the contract at the time of contract award; or 

 

(ii) If an immediate adjustment to the contract target price and contract target profit would have a significant adverse 

impact on the incentive price revision relationship under the contract, or adversely affect the contract financing 

provisions, the Contracting Officer may defer such adjustment until establishment of the total final price of the 

contract. The total final price established in accordance with the incentive price revision provisions of the contract 

shall be reduced by an amount equal to the initial target profit specified in the contract at the time of contract award 

and such reduced price shall be the total final contract price. 

 

(5) For firm-fixed-price contracts, by 10 percent of the initial contract price or a profit amount determined by the 

Contracting Officer from records or documents in existence prior to the date of the contract award. 

 

(c) The Government may, at its election, reduce a prime contractor's price or fee in accordance with the procedures 

of paragraph (b) of this clause for violations of the Act by its subcontractors by an amount not to exceed the amount 

of profit or fee reflected in the subcontract at the time the subcontract was first definitively priced. 

 

(d) In addition to the remedies in paragraphs (a) and (c) of this clause, the Government may terminate this contract 

for default. The rights and remedies of the Government specified herein are not exclusive, and are in addition to any 

other rights and remedies provided by law or under this contract. 

 

 

I.7 52.203-12 LIMITATION ON PAYMENTS TO INFLUENCE CERTAIN 

FEDERAL TRANSACTIONS 

ATSO 

OCT 2010 

 

 (a) Definitions. As used in this clause—  

 

“Agency” means “executive agency” as defined in Federal Acquisition Regulation (FAR) 2.101.  

 

“Covered Federal action” means any of the following actions:  

 

 (1) Awarding any Federal contract.  

 

 (2) Making any Federal grant.  

 

 (3) Making any Federal loan.  

 

 (4) Entering into any cooperative agreement.  

 

 (5) Extending, continuing, renewing, amending, or modifying any Federal contract, grant, loan, or 

cooperative agreement.  

 

“Indian tribe” and “tribal organization” have the meaning provided in section 4 of the Indian Self-Determination and 

Education Assistance Act (25 U.S.C. 450b) and include Alaskan Natives.  

 

“Influencing or attempting to influence” means making, with the intent to influence, any communication to or 

appearance before an officer or employee of any agency, a Member of Congress, an officer or employee of 

Congress, or an employee of a Member of Congress in connection with any covered Federal action.  

 

“Local government” means a unit of government in a State and, if chartered, established, or otherwise recognized by 

a State for the performance of a governmental duty, including a local public authority, a special district, an intrastate 

district, a council of governments, a sponsor group representative organization, and any other instrumentality of a 

local government.  

 



Public Law P.L. 93-638 Contract No.R13AV40003 Fish Barrier Weir at Hogback Canal   Page 36 

 

“Officer or employee of an agency” includes the following individuals who are employed by an agency:  

 

 (1) An individual who is appointed to a position in the Government under Title 5, United States Code, 

including a position under a temporary appointment.  

 

 (2) A member of the uniformed services, as defined in subsection 101(3), Title 37, United States Code.  

 

 (3) A special Government employee, as defined in section 202, Title 18, United States Code.  

 

 (4) An individual who is a member of a Federal advisory committee, as defined by the Federal Advisory 

Committee Act, Title 5, United States Code, appendix 2.  

 

“Person” means an individual, corporation, company, association, authority, firm, partnership, society, State, and 

local government, regardless of whether such entity is operated for profit, or not for profit. This term excludes an 

Indian tribe, tribal organization, or any other Indian organization eligible to receive Federal contracts, grants, 

cooperative agreements, or loans from an agency, but only with respect to expenditures by such tribe or organization 

that are made for purposes specified in paragraph (b) of this clause and are permitted by other Federal law.  

 

“Reasonable compensation” means, with respect to a regularly employed officer or employee of any person, 

compensation that is consistent with the normal compensation for such officer or employee for work that is not 

furnished to, not funded by, or not furnished in cooperation with the Federal Government.  

 

“Reasonable payment” means, with respect to professional and other technical services, a payment in an amount that 

is consistent with the amount normally paid for such services in the private sector.  

 

“Recipient” includes the Contractor and all subcontractors. This term excludes an Indian tribe, tribal organization, or 

any other Indian organization eligible to receive Federal contracts, grants, cooperative agreements, or loans from an 

agency, but only with respect to expenditures by such tribe or organization that are made for purposes specified in 

paragraph (b) of this clause and are permitted by other Federal law.  

 

“Regularly employed” means, with respect to an officer or employee of a person requesting or receiving a Federal 

contract, an officer or employee who is employed by such person for at least 130 working days within 1 year 

immediately preceding the date of the submission that initiates agency consideration of such person for receipt of 

such contract. An officer or employee who is employed by such person for less than 130 working days within 1 year 

immediately preceding the date of the submission that initiates agency consideration of such person shall be 

considered to be regularly employed as soon as he or she is employed by such person for 130 working days.  

 

“State” means a State of the United States, the District of Columbia, or an outlying area of the United States, an 

agency or instrumentality of a State, and multi-State, regional, or interstate entity having governmental duties and 

powers.  

 

(b) Prohibition. 31 U.S.C. 1352 prohibits a recipient of a Federal contract, grant, loan, or cooperative agreement 

from using appropriated funds to pay any person for influencing or attempting to influence an officer or employee of 

any agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress 

in connection with any covered Federal actions. In accordance with 31 U.S.C. 1352 the Contractor shall not use 

appropriated funds to pay any person for influencing or attempting to influence an officer or employee of any 

agency, a Member of Congress, an officer or employee of Congress, or an employee of a Member of Congress in 

connection with the award of this contractor the extension, continuation, renewal, amendment, or modification of 

this contract.  

 

 (1) The term appropriated funds does not include profit or fee from a covered Federal action.  

 

 (2) To the extent the Contractor can demonstrate that the Contractor has sufficient monies, other than 

Federal appropriated funds, the Government will assume that these other monies were spent for any influencing 

activities that would be unallowable if paid for with Federal appropriated funds.  
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(c) Exceptions. The prohibition in paragraph (b) of this clause does not apply under the following conditions:  

 

 (1) Agency and legislative liaison by Contractor employees.  

 

  (i) Payment of reasonable compensation made to an officer or employee of the Contractor if the 

payment is for agency and legislative liaison activities not directly related to this contract. For purposes of this 

paragraph, providing any information specifically requested by an agency or Congress is permitted at any time.  

 

  (ii) Participating with an agency in discussions that are not related to a specific solicitation for any 

covered Federal action, but that concern—  

 

   (A) The qualities and characteristics (including individual demonstrations) of the 

person’s products or services, conditions or terms of sale, and service capabilities; or  

 

   (B) The application or adaptation of the person’s products or services for an agency’s 

use.  

 

  (iii) Providing prior to formal solicitation of any covered Federal action any information not 

specifically requested but necessary for an agency to make an informed decision about initiation of a covered 

Federal action;  

 

  (iv) Participating in technical discussions regarding the preparation of an unsolicited proposal 

prior to its official submission; and  

 

  (v) Making capability presentations prior to formal solicitation of any covered Federal action by 

persons seeking awards from an agency pursuant to the provisions of the Small Business Act, as amended by Pub. L. 

95-507, and subsequent amendments.  

 

 (2) Professional and technical services.  

 

  (i) A payment of reasonable compensation made to an officer or employee of a person requesting 

or receiving a covered Federal action or an extension, continuation, renewal, amendment, or modification of a 

covered Federal action, if payment is for professional or technical services rendered directly in the preparation, 

submission, or negotiation of any bid, proposal, or application for that Federal action or for meeting requirements 

imposed by or pursuant to law as a condition for receiving that Federal action.  

 

  (ii) Any reasonable payment to a person, other than an officer or employee of a person requesting 

or receiving a covered Federal action or an extension, continuation, renewal, amendment, or modification of a 

covered Federal action if the payment is for professional or technical services rendered directly in the preparation, 

submission, or negotiation of any bid, proposal, or application for that Federal action or for meeting requirements 

imposed by or pursuant to law as a condition for receiving that Federal action. Persons other than officers or 

employees of a person requesting or receiving a covered Federal action include consultants and trade associations.  

 

  (iii) As used in paragraph (c)(2) of this clause, “professional and technical services” are limited to 

advice and analysis directly applying any professional or technical discipline (for examples, see FAR 

3.803(a)(2)(iii)).  

 

  (iv) Requirements imposed by or pursuant to law as a condition for receiving a covered Federal 

award include those required by law or regulation and any other requirements in the actual award documents.  

 

 (3) Only those communications and services expressly authorized by paragraphs (c)(1) and (2) of this 

clause are permitted.  

 

(d) Disclosure.  
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 (1) If the Contractor did not submit OMB Standard Form LLL, Disclosure of Lobbying Activities, with its 

offer, but registrants under the Lobbying Disclosure Act of 1995 have subsequently made a lobbying contact on 

behalf of the Contractor with respect to this contract, the Contractor shall complete and submit OMB Standard Form 

LLL to provide the name of the lobbying registrants, including the individuals performing the services.  

 

 (2) If the Contractor did submit OMB Standard Form LLL disclosure pursuant to paragraph (d) of the 

provision at FAR 52.203-11, Certification and Disclosure Regarding Payments to Influence Certain Federal 

Transactions, and a change occurs that affects Block 10 of the OMB Standard Form LLL (name and address of 

lobbying registrant or individuals performing services), the Contractor shall, at the end of the calendar quarter in 

which the change occurs, submit to the Contracting Officer within 30 days an updated disclosure using OMB 

Standard Form LLL.  

 

(e) Penalties.  

 

 (1) Any person who makes an expenditure prohibited under paragraph (b) of this clause or who fails to file 

or amend the disclosure to be filed or amended by paragraph (d) of this clause shall be subject to civil penalties as 

provided for by 31 U.S.C. 1352. An imposition of a civil penalty does not prevent the Government from seeking any 

other remedy that may be applicable.  

 

 (2) Contractors may rely without liability on the representation made by their subcontractors in the 

certification and disclosure form.  

 

(f) Cost allowability. Nothing in this clause makes allowable or reasonable any costs which would otherwise be 

unallowable or unreasonable. Conversely, costs made specifically unallowable by the requirements in this clause 

will not be made allowable under any other provision.  

 

(g) Subcontracts.  

 

 (1) The Contractor shall obtain a declaration, including the certification and disclosure in paragraphs (c) 

and (d) of the provision at FAR 52.203-11, Certification and Disclosure Regarding Payments to Influence Certain 

Federal Transactions, from each person requesting or receiving a subcontract exceeding $150,000 under this 

contract. The Contractor or subcontractor that awards the subcontract shall retain the declaration.  

 

 (2) A copy of each subcontractor disclosure form (but not certifications) shall be forwarded from tier to tier 

until received by the prime Contractor. The prime Contractor shall, at the end of the calendar quarter in which the 

disclosure form is submitted by the subcontractor, submit to the Contracting Officer within 30 days a copy of all 

disclosures. Each subcontractor certification shall be retained in the subcontract file of the awarding Contractor.  

 

 (3) The Contractor shall include the substance of this clause, including this paragraph (g), in any 

subcontract exceeding $150,000.  

 

 

 

I.8 52.209-06 PROTECTING THE GOVERNMENT'S INTEREST WHEN 

SUBCONTRACTING WITH CONTRACTORS DEBARRED, 

SUSPENDED, OR PROPOSED FOR DEBARMENT 

DEC 2010 

 

 

(a) Definition. “Commercially available off-the-shelf (COTS)” item, as used in this clause-  

 

 (1) Means any item of supply (including construction material) that is-  

 

  (i) A commercial item (as defined in paragraph (1) of the definition in FAR 2.101);  

 

  (ii) Sold in substantial quantities in the commercial marketplace; and  
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  (iii) Offered to the Government, under a contract or subcontract at any tier, without modification, 

in the same form in which it is sold in the commercial marketplace; and  

 

 (2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. App. 1702), 

such as agricultural products and petroleum products.  

 

(b) The Government suspends or debars Contractors to protect the Government's interests. Other than a subcontract 

for a commercially available off-the-shelf item, the Contractor shall not enter into any subcontract, in excess of 

$30,000 with a Contractor that is debarred, suspended, or proposed for debarment by any executive agency unless 

there is a compelling reason to do so.  

 

(c) The Contractor shall require each proposed subcontractor whose subcontract will exceed $30,000, other than a 

subcontractor providing a commercially available off-the-shelf item, to disclose to the Contractor, in writing, 

whether as of the time of award of the subcontract, the subcontractor, or its principals, is or is not debarred, 

suspended, or proposed for debarment by the Federal Government.  

 

(d) A corporate officer or a designee of the Contractor shall notify the Contracting Officer, in writing, before 

entering into a subcontract with a party (other than a subcontractor providing a commercially available off-the-shelf 

item) that is debarred, suspended, or proposed for debarment (see FAR 9.404 for information on the Excluded 

Parties List System). The notice must include the following:  

 

 (1) The name of the subcontractor.  

 

 (2) The Contractor's knowledge of the reasons for the subcontractor being in the Excluded Parties List 

System.  

 

 (3) The compelling reason(s) for doing business with the subcontractor notwithstanding its inclusion in the 

Excluded Parties List System.  

 

 (4) The systems and procedures the Contractor has established to ensure that it is fully protecting the 

Government's interests when dealing with such subcontractor in view of the specific basis for the party's debarment, 

suspension, or proposed debarment.  

 

(e) Subcontracts. Unless this is a contract for the acquisition of commercial items, the Contractor shall include the 

requirements of this clause, including this paragraph (e) (appropriately modified for the identification of the parties), 

in each subcontract that-  

 

 (1) Exceeds $30,000 in value; and  

 

 (2) Is not a subcontract for commercially available off-the-shelf items.  

 

 

 

I.9 52.211-05 MATERIAL REQUIREMENTS. AUGUST 2000 
 

(a) Definitions. 

 

As used in this clause-- 

 

“New” means composed of previously unused components, whether manufactured from virgin material, recovered 

material in the form of raw material, or materials and by-products generated from, and reused within, an original 

manufacturing process; provided that the supplies meet contract requirements, including but not limited to, 

performance, reliability, and life expectancy. 
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“Reconditioned” means restored to the original normal operating condition by readjustments and material 

replacement. 

 

“Recovered material” means waste materials and by-products recovered or diverted from solid waste, but the term 

does not include those materials and by-products generated from, and commonly reused within, an original 

manufacturing process. 

 

“Remanufactured” means factory rebuilt to original specifications. 

 

“Virgin material” means— 

 

(1)Previously unused raw material, including previously unused copper, aluminum, lead, zinc, iron, other metal or 

metal ore; or  

(2)Any undeveloped resource that is, or with new technology will become, a source of raw materials. 

(b) Unless this contract otherwise requires virgin material or supplies composed of or manufactured from virgin 

material, the Contractor shall provide supplies that are new, reconditioned, or remanufactured, as defined in this 

clause. 

 

(c) A proposal to provide unused former Government surplus property shall include a complete description of the 

material, the quantity, the name of the Government agency from which acquired, and the date of acquisition. 

 

(d) A proposal to provide used, reconditioned, or remanufactured supplies shall include a detailed description of 

such supplies and shall be submitted to the Contracting Officer for approval. 

 

(e) Used, reconditioned, or remanufactured supplies, or unused former Government surplus property, may be used in 

contract performance if the Contractor has proposed the use of such supplies, and the Contracting Officer has 

authorized their use. 

 

 

 

I.10 52.215-02 AUDIT AND RECORDS – NEGOTIATION 

ATSO 

OCTOBER 2010 

 

(a) As used in this clause, “records” includes books, documents, accounting procedures and practices, and other 

data, regardless of type and regardless of whether such items are in written form, in the form of computer data, or in 

any other form.  

(b) Examination of costs. If this is a cost-reimbursement, incentive, time-and-materials, labor-hour, or price 

redeterminable contract, or any combination of these, the Contractor shall maintain and the Contracting Officer, or 

an authorized representative of the Contracting Officer, shall have the right to examine and audit all records and 

other evidence sufficient to reflect properly all costs claimed to have been incurred or anticipated to be incurred 

directly or indirectly in performance of this contract. This right of examination shall include inspection at all 

reasonable times of the Contractor’s plants, or parts of them, engaged in performing the contract.  

(c) Certified cost or pricing data. If the Contractor has been required to submit certified cost or pricing data in 

connection with any pricing action relating to this contract, the Contracting Officer, or an authorized representative 

of the Contracting Officer, in order to evaluate the accuracy, completeness, and currency of the certified cost or 

pricing data, shall have the right to examine and audit all of the Contractor’s records, including computations and 

projections, related to—  

(1) The proposal for the contract, subcontract, or modification;  

(2) The discussions conducted on the proposal(s), including those related to negotiating;  

(3) Pricing of the contract, subcontract, or modification; or  

(4) Performance of the contract, subcontract or modification.  

(d) Comptroller General.—  

(1) The Comptroller General of the United States, or an authorized representative, shall have access to and the 

right to examine any of the Contractor’s directly pertinent records involving transactions related to this contract or a 

subcontract hereunder and to interview any current employee regarding such transactions.  
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(2) This paragraph may not be construed to require the Contractor or subcontractor to create or maintain any 

record that the Contractor or subcontractor does not maintain in the ordinary course of business or pursuant to a 

provision of law.  

(e) Reports. If the Contractor is required to furnish cost, funding, or performance reports, the Contracting Officer 

or an authorized representative of the Contracting Officer shall have the right to examine and audit the supporting 

records and materials, for the purpose of evaluating—  

(1) The effectiveness of the Contractor’s policies and procedures to produce data compatible with the 

objectives of these reports; and  

(2) The data reported.  

(f) Availability. The Contractor shall make available at its office at all reasonable times the records, materials, and 

other evidence described in paragraphs (a), (b), (c), (d), and (e) of this clause, for examination, audit, or 

reproduction, until 3 years after final payment under this contract or for any shorter period specified in Subpart 4.7, 

Contractor Records Retention, of the Federal Acquisition Regulation (FAR), or for any longer period required by 

statute or by other clauses of this contract. In addition—  

(1) If this contract is completely or partially terminated, the Contractor shall make available the records 

relating to the work terminated until 3 years after any resulting final termination settlement; and  

(2) The Contractor shall make available records relating to appeals under the Disputes clause or to litigation or 

the settlement of claims arising under or relating to this contract until such appeals, litigation, or claims are finally 

resolved.  

(g) The Contractor shall insert a clause containing all the terms of this clause, including this paragraph (g), in all 

subcontracts under this contract that exceed the simplified acquisition threshold, and—  

(1) That are cost-reimbursement, incentive, time-and-materials, labor-hour, or price-redeterminable type or 

any combination of these;  

(2) For which certified cost or pricing data are required; or  

(3) That require the subcontractor to furnish reports as discussed in paragraph (e) of this clause.  

The clause may be altered only as necessary to identify properly the contracting parties and the Contracting 

Officer under the Government prime contract.  

 

 

I.11 52.215-08 ORDER OF PRECEDENCE – UNIFORM CONTRACT FORMAT OCT 1997 
 

Any inconsistency in this solicitation or contract shall be resolved by giving precedence in the following order:  

(a) The Schedule (excluding the specifications).  

(b) Representations and other instructions.  

(c) Contract clauses.  

(d) Other documents, exhibits, and attachments.  

(e) The specifications.  

 

 

 

I.12 52.219-14 LIMITATIONS ON SUBCONTRACTING 

ATSO 

NOV 2011 

 

(a) This clause does not apply to the unrestricted portion of a partial set-aside. 

 

(b) Applicability.  This clause applies only to -- 

 

 (1)  Contracts that have been set aside or reserved for small buisness concerns or 8(a) concerns; 

 

 (2) Part or parts of a multiple-award contract that have been set aside for small business concerns or 8(a) 

concerns; and 

 

 (3) Orders set aside for small business or 8(a) concerns under multiple-award contracts as described in 

8.405-5 and 16.505(b)(2)(i)(f). 

 

https://www.acquisition.gov/far/current/html/Subpart%204_7.html#wp1082800
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(c) By submission of an offer and execution of a contract, the Offeror/Contractor agrees that in performance of the 

contract in the case of a contract for-- 

 

 (1) Services (except construction). At least 50 percent of the cost of contract performance incurred for 

personnel shall be expended for employees of the concern. 

 

 (2) Supplies (other than procurement from a nonmanufacturer of such supplies). The concern shall perform 

work for at least 50 percent of the cost of manufacturing the supplies, not including the cost of materials. 

 

 (3) General construction. The concern will perform at least 15 percent of the cost of the contract, not 

including the cost of materials, with its own employees. 

 

 (4) Construction by special trade contractors. The concern will perform at least 25 percent of the cost of the 

contract, not including the cost of materials, with its own employees. 

 

 

 

I.13 52.222-01 NOTICE TO THE GOVERNMENT OF LABOR DISPUTES FEB 1997 
 

If the Contractor has knowledge that any actual or potential labor dispute is delaying or threatens to delay the 

timely performance of this contract, the Contractor shall immediately give notice, including all relevant information, 

to the Contracting Officer.  

 

 

 

I.14 52.222-03 CONVICT LABOR JUNE 2003 
 

(a) Except as provided in paragraph (b) of this clause, the Contractor shall not employ in the performance of this 

contract any person undergoing a sentence of imprisonment imposed by any court of a State, the District of 

Columbia, Puerto Rico, the Northern Mariana Islands, American Samoa, Guam, or the U.S. Virgin Islands.  

(b) The Contractor is not prohibited from employing persons—  

(1) On parole or probation to work at paid employment during the term of their sentence;  

(2) Who have been pardoned or who have served their terms; or  

(3) Confined for violation of the laws of any of the States, the District of Columbia, Puerto Rico, the Northern 

Mariana Islands, American Samoa, Guam, or the U.S. Virgin Islands who are authorized to work at paid 

employment in the community under the laws of such jurisdiction, if—  

(i) The worker is paid or is in an approved work training program on a voluntary basis;  

(ii) Representatives of local union central bodies or similar labor union organizations have been consulted;  

(iii) Such paid employment will not result in the displacement of employed workers, or be applied in skills, 

crafts, or trades in which there is a surplus of available gainful labor in the locality, or impair existing contracts for 

services;  

(iv) The rates of pay and other conditions of employment will not be less than those paid or provided for 

work of a similar nature in the locality in which the work is being performed; and  

(v) The Attorney General of the United States has certified that the work-release laws or regulations of the 

jurisdiction involved are in conformity with the requirements of Executive Order 11755, as amended by Executive 

Orders 12608 and 12943.  

 

 

I.15 52.222-04 CONTRACT WORK HOURS AND SAFETY STANDARDS ACT - 

OVERTIME COMPENSATION 

ATSO 

JULY 2005 

 

(a) Overtime requirements. No Contractor or subcontractor employing laborers or mechanics (see Federal 

Acquisition Regulation 22.300) shall require or permit them to work over 40 hours in any workweek unless they are 

paid at least 1 and 1/2 times the basic rate of pay for each hour worked over 40 hours. 
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(b) Violation; liability for unpaid wages; liquidated damages. The responsible Contractor and subcontractor are 

liable for unpaid wages if they violate the terms in paragraph (a) of this clause. In addition, the Contractor and 

subcontractor are liable for liquidated damages payable to the Government. The Contracting Officer will assess 

liquidated damages at the rate of $10 per affected employee for each calendar day on which the employer required 

or permitted the employee to work in excess of the standard workweek of 40 hours without paying overtime wages 

required by the Contract Work Hours and Safety Standards Act. 

 

(c) Withholding for unpaid wages and liquidated damages. The Contracting Officer will withhold from payments 

due under the contract sufficient funds required to satisfy any Contractor or subcontractor liabilities for unpaid 

wages and liquidated damages. If amounts withheld under the contract are insufficient to satisfy Contractor or 

subcontractor liabilities, the Contracting Officer will withhold payments from other Federal or Federally assisted 

contracts held by the same Contractor that are subject to the Contract Work Hours and Safety Standards Act. 

 

(d) Payrolls and basic records. (1) The Contractor and its subcontractors shall maintain payrolls and basic payroll 

records for all laborers and mechanics working on the contract during the contract and shall make them available to 

the Government until 3 years after contract completion. The records shall contain the name and address of each 

employee, social security number, labor classifications, hourly rates of wages paid, daily and weekly number of 

hours worked, deductions made, and actual wages paid. The records need not duplicate those required for 

construction work by Department of Labor regulations at 29 CFR 5.5(a)(3) implementing the Davis-Bacon Act. 

(2) The Contractor and its subcontractors shall allow authorized representatives of the Contracting Officer or the 

Department of Labor to inspect, copy, or transcribe records maintained under paragraph (d)(1) of this clause. The 

Contractor or subcontractor also shall allow authorized representatives of the Contracting Officer or Department of 

Labor to interview employees in the workplace during working hours. 

 

(e) Subcontracts. The Contractor shall insert the provisions set forth in paragraphs (a) through (d) of this clause in 

subcontracts that may require or involve the employment of laborers and mechanics and require subcontractors to 

include these provisions in any such lower tier subcontracts. The Contractor shall be responsible for compliance by 

any subcontractor or lower-tier subcontractor with the provisions set forth in paragraphs (a) through (d) of this 

clause. 

 

 

 

I.16 52.222-07 WITHHOLDING OF FUNDS 

ATSO 

FEB 1988 

 

The Contracting Officer shall, upon his or her own action or upon written request of an authorized representative of 

the Department of Labor, withhold or cause to be withheld from the Contractor under this contract or any other 

Federal contract with the same Prime Contractor, or any other Federally assisted contract subject to Davis-Bacon 

prevailing wage requirements, which is held by the same Prime Contractor, so much of the accrued payments or 

advances as may be considered necessary to pay laborers and mechanics, including apprentices, trainees, and 

helpers, employed by the Contractor or any subcontractor the full amount of wages required by the contract.  In the 

event of failure to pay any laborer or mechanic, including any apprentice, trainee, or helper, employed or working 

on the site of the work, all or part of the wages required by the contract, the Contracting Officer may, after written 

notice to the Contractor, take such action as may be necessary to cause the suspension of any further payment, 

advance, or guarantee of funds until such violations have ceased.  

 

 

 

I.17 52.222-08 PAYROLLS AND BASIC RECORDS 

ATSO 

JUNE 2010 

 

(a) Payrolls and basic records relating thereto shall be maintained by the Contractor during the course of the work 

and preserved for a period of 3 years thereafter for all laborers and mechanics working at the site of the work. Such 

records shall contain the name, address, and social security number of each such worker, his or her correct 
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classification, hourly rates of wages paid (including rates of contributions or costs anticipated for bona fide fringe 

benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-Bacon Act), daily and 

weekly number of hours worked, deductions made, and actual wages paid. Whenever the Secretary of Labor has 

found, under paragraph (d) of the clause entitled Davis-Bacon Act, that the wages of any laborer or mechanic 

include the amount of any costs reasonably anticipated in providing benefits under a plan or program described in 

section 1(b)(2)(B) of the Davis-Bacon Act, the Contractor shall maintain records which show that the commitment 

to provide such benefits is enforceable, that the plan or program is financially responsible, and that the plan or 

program has been communicated in writing to the laborers or mechanics affected, and records which show the costs 

anticipated or the actual cost incurred in providing such benefits. Contractors employing apprentices or trainees 

under approved programs shall maintain written evidence of the registration of apprenticeship programs and 

certification of trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates 

prescribed in the applicable programs.  

 

(b)(1) The Contractor shall submit weekly for each week in which any contract work is performed a copy of all 

payrolls to the Contracting Officer. The payrolls submitted shall set out accurately and completely all of the 

information required to be maintained under paragraph (a) of this clause, except that full social security numbers and 

home addresses shall not be included on weekly transmittals. Instead the payrolls shall only need to include an 

individually identifying number for each employee (e.g., the last four digits of the employee's social security 

number). The required weekly payroll information may be submitted in any form desired. Optional Form WH-347 is 

available for this purpose and may be obtained from the U.S. Department of Labor Wage and Hour Division website 

at http://www.dol.gov/whd/forms/wh347.pdf. The Prime Contractor is responsible for the submission of copies of 

payrolls by all subcontractors. Contractors and subcontractors shall maintain the full social security number and 

current address of each covered worker, and shall provide them upon request to the Contracting Officer, the 

Contractor, or the Wage and Hour Division of the Department of Labor for purposes of an investigation or audit of 

compliance with prevailing wage requirements. It is not a violation of this section for a Prime Contractor to require a 

subcontractor to provide addresses and social security numbers to the Prime Contractor for its own records, without 

weekly submission to the Contracting Officer.  

 

 (2) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed by the Contractor or 

subcontractor or his or her agent who pays or supervises the payment of the persons employed under the contract 

and shall certify-  

 

  (i) That the payroll for the payroll period contains the information required to be maintained under 

paragraph (a) of this clause and that such information is correct and complete;  

 

  (ii) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the contract 

during the payroll period has been paid the full weekly wages earned, without rebate, either directly or indirectly, 

and that no deductions have been made either directly or indirectly from the full wages earned, other than 

permissible deductions as set forth in the Regulations, 29 CFR Part 3; and  

 

  (iii) That each laborer or mechanic has been paid not less than the applicable wage rates and fringe benefits 

or cash equivalents for the classification of work performed, as specified in the applicable wage determination 

incorporated into the contract.  

 

 (3) The weekly submission of a properly executed certification set forth on the reverse side of Optional Form 

WH-347 shall satisfy the requirement for submission of the “Statement of Compliance” required by paragraph (b)(2) 

of this clause.  

 

 (4) The falsification of any of the certifications in this clause may subject the Contractor or subcontractor to civil 

or criminal prosecution under Section 1001 of Title 18 and Section 3729 of Title 31 of the United States Code.  

 

(c) The Contractor or subcontractor shall make the records required under paragraph (a) of this clause available for 

inspection, copying, or transcription by the Contracting Officer or authorized representatives of the Contracting 

Officer or the Department of Labor. The Contractor or subcontractor shall permit the Contracting Officer or 

representatives of the Contracting Officer or the Department of Labor to interview employees during working hours 

on the job. If the Contractor or subcontractor fails to submit required records or to make them available, the 



Public Law P.L. 93-638 Contract No.R13AV40003 Fish Barrier Weir at Hogback Canal   Page 45 

 

Contracting Officer may, after written notice to the Contractor, take such action as may be necessary to cause the 

suspension of any further payment. Furthermore, failure to submit the required records upon request or to make such 

records available may be grounds for debarment action pursuant to 29 CFR 5.12.  

 

 

I.18 52.222-09 APPRENTICES AND TRAINEES 

ATSO 

JULY 2005 

 

(a) Apprentices. (1) An apprentice will be permitted to work at less than the predetermined rate for the work 

performed when employed- 

 

  (i) Pursuant to and individually registered in a bona fide apprenticeship program 

 registered with the U.S. Department of Labor, Employment and Training Administration, 

Office of Apprenticeship Training, Employer, and Labor Services (OATELS) or with a State Apprenticeship 

Agency recognized by the OATELS; or 

 

  (ii) In the first 90 days of probationary employment as an apprentice in such an 

apprenticeship program, even though not individually registered in the program, if certified by the OATELS or a 

State Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an apprentice. 

 

 (2) The allowable ratio of apprentices to journeymen on the job site in any craft classification shall not be 

greater than the ratio permitted to the Contractor as to the entire work force under the registered program. 

 

 (3) Any worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise employed 

as stated in paragraph (a)(1) of this clause, shall be paid not less than the 

applicable wage determination for the classification of work actually performed. In addition, any apprentice 

performing work on the job site in excess of the ratio permitted under the registered program shall be paid not less 

than the applicable wage rate on the wage determination for the work actually performed. 

 

 (4) Where a Contractor is performing construction on a project in a locality other than that in which its 

program is registered, the ratios and wage rates (expressed in percentages of the journeyman's hourly rate) specified 

in the Contractor's or subcontractor's registered program shall be observed. Every apprentice must be paid at not less 

than the rate specified in the registered program for the apprentice's level of progress, expressed as a percentage of 

the journeyman hourly rate specified in the applicable wage determination. 

 

 (5) Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship 

program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid the full amount of 

fringe benefits listed on the wage determination for the applicable classification. If the Administrator determines that 

a different practice prevails for the applicable apprentice classification, fringes shall be paid in accordance with that 

determination. 

  

 (6) In the event OATELS, or a State Apprenticeship Agency recognized by OATELS, withdraws approval 

of an apprenticeship program, the Contractor will no longer be permitted 

to utilize apprentices at less than the applicable predetermined rate for the work performed until an acceptable 

program is approved. 

(b) Trainees. (1) Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less than the 

predetermined rate for the work performed unless they are employed pursuant to and individually registered in a 

program which has received prior approval, evidenced by formal certification by the U.S. Department of Labor, 

Employment and Training Administration, Office of Apprenticeship Training, Employer, and Labor Services 

(OATELS). The ratio of trainees 

to journeymen on the job site shall not be greater than permitted under the plan approved by OATELS. 

  

 (2) Every trainee must be paid at not less than the rate specified in the approved program for the trainee's 

level of progress, expressed as a percentage of the journeyman hourly 
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rate specified in the applicable wage determination. Trainees shall be paid fringe benefits in accordance with the 

provisions of the trainee program. If the trainee program does not mention 

fringe benefits, trainees shall be paid the full amount of fringe benefits listed in the wage determination unless the 

Administrator of the Wage and Hour Division determines that 

there is an apprenticeship program associated with the corresponding journeyman wage rate in the wage 

determination which provides for less than full fringe benefits for apprentices. Any employee listed on the payroll at 

a trainee rate who is not registered and participating in a training plan approved by the OATELS shall be paid not 

less than the applicable wage rate in the wage determination for the classification of work actually performed. In 

addition, any trainee performing work on the job site in excess of the ratio permitted under the registered program 

shall be paid not less than the applicable wage rate in the wage determination for the work actually performed.  

 

 (3) In the event OATELS withdraws approval of a training program, the Contractor will no longer be 

permitted to utilize trainees at less than the applicable predetermined rate for the work performed until an acceptable 

program is approved.  

  

 (c) Equal employment opportunity. The utilization of apprentices, trainees, and journeymen under this 

clause shall be in conformity with the equal employment opportunity requirements of Executive Order 11246, as 

amended, and 29 CFR Part 30 

 

 

I.19 52.222-10 COMPLIANCE WITH COPELAND ACT REQUIREMENTS 

ATSO 

FEB 1988 

 

The Contractor shall comply with the requirements of 29 CFR Part 3, which are hereby incorporated by reference in 

this contract. 

 

 

 

I.20 52.222-11 SUBCONTRACTS (LABOR STANDARDS) 

ATSO 

JULY 2005 

 

(a) Definition. “Construction, alteration or repair,” as used in this clause, means all types of work done by 

laborers and mechanics employed by the construction Contractor or construction subcontractor on a particular 

building or work at the site thereof, including without limitation—  

(1) Altering, remodeling, installation (if appropriate) on the site of the work of items fabricated off-site;  

(2) Painting and decorating;  

(3) Manufacturing or furnishing of materials, articles, supplies, or equipment on the site of the building or 

work;  

(4) Transportation of materials and supplies between the site of the work within the meaning of paragraphs 

(a)(1)(i) and (ii) of the “site of the work” as defined in the FAR clause at 52.222-6, Davis-Bacon Act of this 

contract, and a facility which is dedicated to the construction of the building or work and is deemed part of the site 

of the work within the meaning of paragraph (2) of the “site of work” definition; and  

(5) Transportation of portions of the building or work between a secondary site where a significant portion of 

the building or work is constructed, which is part of the “site of the work” definition in paragraph (a)(1)(ii) of the 

FAR clause at 52.222-6, Davis-Bacon Act, and the physical place or places where the building or work will remain 

(paragraph (a)(1)(i) of the FAR clause at 52.222-6, in the “site of the work” definition).  

(b) The Contractor shall insert in any subcontracts for construction, alterations and repairs within the United 

States the clauses entitled—  

(1) Davis-Bacon Act;  

(2) Contract Work Hours and Safety Standards Act—Overtime Compensation (if the clause is included in this 

contract);  

(3) Apprentices and Trainees;  

(4) Payrolls and Basic Records;  

(5) Compliance with Copeland Act Requirements;  

(6) Withholding of Funds;  

https://www.acquisition.gov/far/current/html/52_222.html#wp1147505
https://www.acquisition.gov/far/current/html/52_222.html#wp1147505
https://www.acquisition.gov/far/current/html/52_222.html#wp1147505
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(7) Subcontracts (Labor Standards);  

(8) Contract Termination—Debarment;  

(9) Disputes Concerning Labor Standards;  

(10) Compliance with Davis-Bacon and Related Act Regulations; and  

(11) Certification of Eligibility.  

(c) The prime Contractor shall be responsible for compliance by any subcontractor or lower tier subcontractor 

performing construction within the United States with all the contract clauses cited in paragraph (b).  

(d)(1) Within 14 days after award of the contract, the Contractor shall deliver to the Contracting Officer a 

completed Standard Form (SF) 1413, Statement and Acknowledgment, for each subcontract for construction within 

the United States, including the subcontractor’s signed and dated acknowledgment that the clauses set forth in 

paragraph (b) of this clause have been included in the subcontract.  

(2) Within 14 days after the award of any subsequently awarded subcontract the Contractor shall deliver to the 

Contracting Officer an updated completed SF 1413 for such additional subcontract.  

(e) The Contractor shall insert the substance of this clause, including this paragraph (e) in all subcontracts for 

construction within the United States.  

 
 

I.21 52.222-12 CONTRACT TERMINATION – DEBARMENT 

ATSO 

JULY 2005 

A breach of the contract clauses entitled Davis-Bacon Act, Contract Work Hours and Safety Standards 

Act—Overtime Compensation, Apprentices and Trainees, Payrolls and Basic Records, Compliance with 

Copeland Act Requirements, Subcontracts (Labor Standards), Compliance with Davis-Bacon and Related Act 

Regulations, or Certification of Eligibility may be grounds for termination of the contract, and for debarment as 

a Contractor and subcontractor as provided in 29 CFR 5.12.  

  

 

I.22 52.222-13 COMPLIANCE WITH DAVIS-BACON AND RELATED 

ACT REGULATIONS 

ATSO 

FEB 1988 

 

All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are 

hereby incorporated by reference in this contract.  

 

 

I.23 52.222-14 DISPUTES CONCERNING LABOR STANDARDS FEB 1988 
 

The United States Department of Labor has set forth in 29 CFR Parts 5, 6, and 7 procedures for resolving disputes 

concerning labor standards requirements.  Such disputes shall be resolved in accordance with those procedures and 

not the Disputes clause of this contract.  Disputes within the meaning of this clause include disputes between the 

Contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of Labor, or the 

employees or their representatives.  

 

 

I.24 52.222-15 CERTIFICATION OF ELIGIBILITY 

ATSO 

FEB 1988 

 

(a)  By entering into this contract, the Contractor certifies that neither it (nor he or she) nor any person or firm who 

has an interest in the Contractor's firm is a person or firm ineligible to be awarded Government contracts by virtue of 

section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

 

(b)  No part of this contract shall be subcontracted to any person or firm ineligible for award of a Government 

contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 

 

(c)  The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 1001. 

https://www.acquisition.gov/far/current/html/FormsStandard44.html#wp1176921
https://www.acquisition.gov/far/current/html/FormsStandard44.html#wp1176921
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I.25 52.222-16 APPROVAL OF WAGE RATES 

ATSO  

FEB 1988 

 

All straight time wage rates, and overtime rates based thereon, for laborers and mechanics engaged in work under 

this contract must be submitted for approval in writing by the head of the contracting activity or a representative 

expressly designated for this purpose, if the straight time wages exceed the rates for corresponding classifications 

contained in the applicable Davis-Bacon Act minimum wage determination included in the contract. Any amount 

paid by the subcontractor to any laborer or mechanic in excess of the agency approved wage rate shall be at the 

expense of the subcontractor and shall not be reimbursed by the Government. If the Government refuses to authorize 

the use of the overtime, the subcontractor is not released from the obligation to pay employees at the required 

overtime rates for any overtime actually worked. 

 

 

 

I.26 52.222-21 PROHIBITION OF SEGREGATED FACILITIES 

ATSO 

FEB 1999 

 

(a) Segregated facilities, as used in this clause, means any waiting rooms, work areas, rest rooms and wash rooms, 

restaurants and other eating areas, time clocks, locker rooms and other storage or dressing areas, parking lots, 

drinking fountains, recreation or entertainment areas, transportation, and housing facilities provided for employees, 

that are segregated by explicit directive or are in fact segregated on the basis of race, color, religion, sex, or national 

origin because of written or oral policies or employee custom. 

 

The term does not include separate or single-user rest rooms or necessary dressing or sleeping areas provided to 

assure privacy between the sexes. 

 

(b) The Contractor agrees that it does not and will not maintain or provide for its employees any segregated facilities 

at any of its establishments, and that it does not and will not permit its employees to perform their services at any 

location under its control where segregated facilities are maintained. The Contractor agrees that a breach of this 

clause is a violation of the Equal Opportunity clause in this contract. 

 

(c) The Contractor shall include this clause in every subcontract and purchase order that is subject to the Equal 

Opportunity clause of this contract. 

 

 

I.27 52.222-26 EQUAL OPPORTUNITY MARCH 2007 
 

(a) Definition. “United States,” as used in this clause, means the 50 States, the District of Columbia, Puerto Rico, the 

Northern Mariana Islands, American Samoa, Guam, the U.S. Virgin Islands, and Wake Island.  

 

(b)(1) If, during any 12-month period (including the 12 months preceding the award of this contract), the Contractor 

has been or is awarded nonexempt Federal contracts and/or subcontracts that have an aggregate value in excess of 

$10,000, the Contractor shall comply with this clause, except for work performed outside the United States by 

employees who were not recruited within the United States. Upon request, the Contractor shall provide information 

necessary to determine the applicability of this clause.  

 

 (2) If the Contractor is a religious corporation, association, educational institution, or society, the 

requirements of this clause do not apply with respect to the employment of individuals of a particular religion to 

perform work connected with the carrying on of the Contractor’s activities (41 CFR 60-1.5).  

 

(c)(1) The Contractor shall not discriminate against any employee or applicant for employment because of race, 

color, religion, sex, or national origin. However, it shall not be a violation of this clause for the Contractor to extend 
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a publicly announced preference in employment to Indians living on or near an Indian reservation, in connection 

with employment opportunities on or near an Indian reservation, as permitted by 41 CFR 60-1.5.  

 

 (2) The Contractor shall take affirmative action to ensure that applicants are employed, and that employees 

are treated during employment, without regard to their race, color, religion, sex, or national origin. This shall 

include, but not be limited to—  

 

  (i) Employment;  

 

  (ii) Upgrading;  

 

  (iii) Demotion;  

 

  (iv) Transfer;  

 

  (v) Recruitment or recruitment advertising;  

 

  (vi) Layoff or termination;  

 

  (vii) Rates of pay or other forms of compensation; and  

 

  (viii) Selection for training, including apprenticeship.  

 

 (3) The Contractor shall post in conspicuous places available to employees and applicants for employment 

the notices to be provided by the Contracting Officer that explain this clause.  

 

 (4) The Contractor shall, in all solicitations or advertisements for employees placed by or on behalf of the 

Contractor, state that all qualified applicants will receive consideration for employment without regard to race, 

color, religion, sex, or national origin.  

 

 (5) The Contractor shall send, to each labor union or representative of workers with which it has a 

collective bargaining agreement or other contract or understanding, the notice to be provided by the Contracting 

Officer advising the labor union or workers’ representative of the Contractor’s commitments under this clause, and 

post copies of the notice in conspicuous places available to employees and applicants for employment.  

 

 (6) The Contractor shall comply with Executive Order 11246, as amended, and the rules, regulations, and 

orders of the Secretary of Labor.  

 

 (7) The Contractor shall furnish to the contracting agency all information required by Executive Order 

11246, as amended, and by the rules, regulations, and orders of the Secretary of Labor. The Contractor shall also file 

Standard Form 100 (EEO-1), or any successor form, as prescribed in 41 CFR Part 60-1. Unless the Contractor has 

filed within the 12 months preceding the date of contract award, the Contractor shall, within 30 days after contract 

award, apply to either the regional Office of Federal Contract Compliance Programs (OFCCP) or the local office of 

the Equal Employment Opportunity Commission for the necessary forms.  

 

 (8) The Contractor shall permit access to its premises, during normal business hours, by the contracting 

agency or the OFCCP for the purpose of conducting on-site compliance evaluations and complaint investigations. 

The Contractor shall permit the Government to inspect and copy any books, accounts, records (including 

computerized records), and other material that may be relevant to the matter under investigation and pertinent to 

compliance with Executive Order 11246, as amended, and rules and regulations that implement the Executive Order.  

 

 (9) If the OFCCP determines that the Contractor is not in compliance with this clause or any rule, 

regulation, or order of the Secretary of Labor, this contract may be canceled, terminated, or suspended in whole or in 

part and the Contractor may be declared ineligible for further Government contracts, under the procedures 

authorized in Executive Order 11246, as amended. In addition, sanctions may be imposed and remedies invoked 
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against the Contractor as provided in Executive Order 11246, as amended; in the rules, regulations, and orders of the 

Secretary of Labor; or as otherwise provided by law.  

 

 (10) The Contractor shall include the terms and conditions of this clause in every subcontract or purchase 

order that is not exempted by the rules, regulations, or orders of the Secretary of Labor issued under Executive Order 

11246, as amended, so that these terms and conditions will be binding upon each subcontractor or vendor.  

 

 (11) The Contractor shall take such action with respect to any subcontract or purchase order as the 

Contracting Officer may direct as a means of enforcing these terms and conditions, including sanctions for 

noncompliance, provided, that if the Contractor becomes involved in, or is threatened with, litigation with a 

subcontractor or vendor as a result of any direction, the Contractor may request the United States to enter into the 

litigation to protect the interests of the United States.  

 

(d) Notwithstanding any other clause in this contract, disputes relative to this clause will be governed by the 

procedures in 41 CFR 60-1.1.  

 

 

 

I.28 52.222-27 AFFIRMATIVE ACTION COMPLIANCE REQUIREMENTS FOR 

CONSTRUCTION 

ATSO 

FEB 1999 

 

(a) Definitions. “Covered area,” as used in this clause, means the geographical area described in the solicitation for 

this contract.  

 

“Deputy Assistant Secretary”, as used in this clause, means the Deputy Assistant Secretary for Federal Contract 

Compliance, U.S. 

Department of Labor, or a designee.  

 

“Employer identification number,” as used in this clause, means the Federal Social Security number used on the 

employer's quarterly federal tax return, U.S. Treasury Department Form 941.  

 

“Minority,” as used in this clause, means--  

 

(1) American Indian or Alaskan Native (all persons having origins in any of the original peoples of North America 

and maintaining identifiable tribal affiliations through membership and participation or community identification).  

 

(2) Asian and Pacific Islander (all persons having origins in any of the original peoples of the Far East, Southeast 

Asia, the Indian Subcontinent, or the Pacific Islands);  

 

(3) Black (all persons having origins in any of the black African racial groups not of Hispanic origin); and  

 

(4) Hispanic (all persons of Mexican, Puerto Rican, Cuban, Central or South American, or other Spanish culture or 

origin, regardless of race).  

 

(b) If the Contractor, or a subcontractor at any tier, subcontracts a portion of the work involving any construction 

trade, each such subcontract in excess of $10,000 shall include this clause and the Notice containing the goals for 

minority and female participation stated in the solicitation for this contract.  

 

(c) If the Contractor is participating in a Hometown Plan (41 CFR 60-4) approved by the U.S. Department of Labor 

in a covered area, either individually or through an association, its affirmative action obligations on all work in the 

plan area (including goals) shall comply with the plan for those trades that have unions participating in the plan. 

Contractors must be able to demonstrate participation in, and compliance with, the provisions of the plan. Each 

Contractor or subcontractor participating in an approved plan is also required to comply with its obligations under 

the Equal Opportunity clause, and to make a good faith effort to achieve each goal under the plan in each trade in 
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which it has employees. The overall good-faith performance by other Contractors or subcontractors toward a goal in 

an approved plan does not excuse any Contractor's or subcontractor's failure to make good-faith efforts to achieve 

the plan's goals.  

 

(d) The Contractor shall implement the affirmative action procedures in subparagraphs (g)(1) through (16) of this 

clause. The goals stated in the solicitation for this contract are expressed as percentages of the total hours of 

employment and training of minority and female utilization that the Contractor should reasonably be able to achieve 

in each construction trade in which it has employees in the covered area. If the Contractor performs construction 

work in a geographical area located outside of the covered area, it shall apply the goals established for the 

geographical area where that work is actually performed. The Contractor is expected to make substantially uniform 

progress toward its goals in each craft.  

 

(e) Neither the terms and conditions of any collective bargaining agreement, nor the failure by a union with which 

the Contractor has a collective bargaining agreement, to refer minorities or women shall excuse the Contractor's 

obligations under this clause, Executive Order 11246, as amended, or the regulations thereunder.  

 

(f) In order for the nonworking training hours of apprentices and trainees to be counted in meeting the goals, 

apprentices and trainees must be employed by the Contractor during the training period, and the Contractor must 

have made a commitment to employ the apprentices and trainees at the completion of their training, subject to the 

availability of employment opportunities. Trainees must be trained pursuant to training programs approved by the 

U.S. Department of Labor.  

 

(g) The Contractor shall take affirmative action to ensure equal employment opportunity. The evaluation of the 

Contractor's compliance with this clause shall be based upon its effort to achieve maximum results from its actions. 

The Contractor shall document these efforts fully and implement affirmative action steps at least as extensive as the 

following:  

 

(1) Ensure a working environment free of harassment, intimidation, and coercion at all sites and in all facilities 

where the Contractor's employees are assigned to work. The Contractor, if possible, will assign two or more women 

to each construction project. The Contractor shall ensure that foremen, superintendents, and other onsite supervisory 

personnel are aware of and carry out the Contractor's obligation to maintain such a working environment, with 

specific attention to minority or female individuals working at these sites or facilities.  

 

(2) Establish and maintain a current list of sources for minority and female recruitment. Provide written notification 

to minority and female recruitment sources and community organizations when the Contractor or its unions have 

employment opportunities available, and maintain a record of the organizations' responses.  

 

(3) Establish and maintain a current file of the names, addresses, and telephone numbers of each minority and 

female off-the-street applicant, referrals of minorities or females from unions, recruitment sources, or community 

organizations, and the action taken with respect to each individual. If an individual was sent to the union hiring hall 

for referral and not referred back to the Contractor by the union or, if referred back, not employed by the Contractor, 

this shall be documented in the file, along with whatever additional actions the Contractor may have taken.  

 

(4) Immediately notify the Deputy Assistant Secretary when the union or unions with which the Contractor has a 

collective bargaining agreement has not referred back to the Contractor a minority or woman sent by the Contractor, 

or when the Contractor has other information that the union referral process has impeded the Contractor's efforts to 

meet its obligations.  

 

(5) Develop on-the-job training opportunities and/or participate in training programs for the area that expressly 

include minorities and women, including upgrading programs and apprenticeship and trainee programs relevant to 

the Contractor's employment needs, especially those programs funded or approved by the Department of Labor. The 

Contractor shall provide notice of these programs to the sources compiled under subparagraph (g)(2) of this clause.  

 

(6) Disseminate the Contractor's equal employment policy by--  
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(i) Providing notice of the policy to unions and to training, recruitment, and outreach programs, and requesting their 

cooperation in assisting the Contractor in meeting its contract obligations;  

 

(ii) Including the policy in any policy manual and in collective bargaining agreements;  

 

(iii) Publicizing the policy in the company newspaper, annual report, etc.;  

 

(iv) Reviewing the policy with all management personnel and with all minority and female employees at least once a 

year; and  

 

(v) Posting the policy on bulletin boards accessible to employees at each location where construction work is 

performed.  

 

(7) Review, at least annually, the Contractor's equal employment policy and affirmative action obligations with all 

employees having responsibility for hiring, assignment, layoff, termination, or other employment decisions. Conduct 

review of this policy with all on-site supervisory personnel before initiating construction work at a job site. A 

written record shall be made and maintained identifying the time and place of these meetings, persons attending, 

subject matter discussed, and disposition of the subject matter.  

 

(8) Disseminate the Contractor's equal employment policy externally by including it in any advertising in the news 

media, specifically including minority and female news media. Provide written notification to, and discuss this 

policy with, other Contractors and subcontractors with which the Contractor does or anticipates doing business.  

 

(9) Direct recruitment efforts, both oral and written, to minority, female, and community organizations, to schools 

with minority and female students, and to minority and female recruitment and training organizations serving the 

Contractor's recruitment area and employment needs. Not later than 1 month before the date for acceptance of 

applications for apprenticeship or training by any recruitment source, send written notification to organizations such 

as the above, describing the openings, screening procedures, and tests to be used in the selection process.  

 

(10) Encourage present minority and female employees to recruit minority persons and women. Where reasonable, 

provide after-school, summer, and vacation employment to minority and female youth both on the site and in other 

areas of the Contractor's workforce.  

 

(11) Validate all tests and other selection requirements where required under 41 CFR 60-3.  

 

(12) Conduct, at least annually, an inventory and evaluation at least of all minority and female personnel for 

promotional opportunities. Encourage these employees to seek or to prepare for, through appropriate training, etc., 

opportunities for promotion.  

 

(13) Ensure that seniority practices, job classifications, work assignments, and other personnel practices do not have 

a discriminatory effect by continually monitoring all personnel and employment-related activities to ensure that the 

Contractor's obligations under this contract are being carried out.  

 

(14) Ensure that all facilities and company activities are nonsegregated except that separate or single-user rest rooms 

and necessary dressing or sleeping areas shall be provided to assure privacy between the sexes. 

 

(15) Maintain a record of solicitations for subcontracts for minority and female construction contractors and 

suppliers, including circulation of solicitations to minority and female contractor associations and other business 

associations.  

 

(16) Conduct a review, at least annually, of all supervisors' adherence to and performance under the Contractor's 

equal employment policy and affirmative action obligations.  

 

(h) The Contractor is encouraged to participate in voluntary associations that may assist in fulfilling one or more of 

the affirmative action obligations contained in subparagraphs (g)(1) through (16)of this clause. The efforts of a 

contractor association, joint contractor-union, contractor-community, or similar group of which the contractor is a 
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member and participant may be asserted as fulfilling one or more of its obligations under subparagraphs (g)(1) 

through (16) of this clause, provided the Contractor--  

 

(1) Actively participates in the group;  

 

(2) Makes every effort to ensure that the group has a positive impact on the employment of minorities and women in 

the industry;  

 

(3) Ensures that concrete benefits of the program are reflected in the Contractor's minority and female workforce 

participation;  

 

(4) Makes a good-faith effort to meet its individual goals and timetables; and  

 

(5) Can provide access to documentation that demonstrates the effectiveness of actions taken on behalf of the 

Contractor. The obligation to comply is the Contractor's, and failure of such a group to fulfill an obligation shall not 

be a defense for the Contractor's noncompliance.  

 

(i) A single goal for minorities and a separate single goal for women shall be established. The Contractor is required 

to provide equal employment opportunity and to take affirmative action for all minority groups, both male and 

female, and all women, both minority and nonminority. Consequently, the Contractor may be in violation of 

Executive Order 11246, as amended, if a particular group is employed in a substantially disparate manner.  

 

(j) The Contractor shall not use goals or affirmative action standards to discriminate against any person because of 

race, color, religion, sex, or national origin.  

 

(k) The Contractor shall not enter into any subcontract with any person or firm debarred from Government contracts 

under Executive Order 11246, as amended.  

 

(l) The Contractor shall carry out such sanctions and penalties for violation of this clause and of the Equal 

Opportunity clause, including suspension, termination, and cancellation of existing subcontracts, as may be imposed 

or ordered under Executive Order 11246, as amended, and its implementing regulations, by the OFCCP. Any failure 

to carry out these sanctions and penalties as ordered shall be a violation of this clause and Executive Order 11246, as 

amended.  

 

(m) The Contractor in fulfilling its obligations under this clause shall implement affirmative action procedures at 

least as extensive as those prescribed in paragraph (g) of this clause, so as to achieve maximum results from its 

efforts to ensure equal employment opportunity. If the Contractor fails to comply with the requirements of Executive 

Order 11246, as amended, the implementing regulations, or this clause, the Deputy Assistant Secretary shall take 

action as prescribed in 41 CFR 60-4.8.  

 

(n) The Contractor shall designate a responsible official to--  

 

(1) Monitor all employment-related activity to ensure that the Contractor's equal employment policy is being carried 

out;  

 

(2) Submit reports as may be required by the Government; and  

 

(3) Keep records that shall at least include for each employee the name, address, telephone number, construction 

trade, union affiliation (if any), employee identification number, social security number, race, sex, status (e.g., 

mechanic, apprentice, trainee, helper, or laborer), dates of changes in status, hours worked per week in the indicated 

trade, rate of pay, and locations at which the work was performed. Records shall be maintained in an easily 

understandable and retrievable form; however, to the degree that existing records satisfy this requirement, separate 

records are not required to be maintained.  

 



Public Law P.L. 93-638 Contract No.R13AV40003 Fish Barrier Weir at Hogback Canal   Page 54 

 

(o) Nothing contained herein shall be construed as a limitation upon the application of other laws that establish 

different standards of compliance or upon the requirements for the hiring of local or other area residents (e.g., those 

under the Public Works Employment Act of 1977 and the Community Development Block Grant Program). 

 

 

 

I.29 52.222-35 EQUAL OPPORTUNITY FOR VETERANS SEPT 2010 
 

(a) Definitions. As used in this clause—  

 

“All employment openings” means all positions except executive and senior management, those positions that will 

be filled from within the Contractor’s organization, and positions lasting 3 days or less. This term includes full-time 

employment, temporary employment of more than 3 days duration, and part-time employment.  

 

“Armed Forces service medal veteran” means any veteran who, while serving on active duty in the U.S. military, 

ground, naval, or air service, participated in a United States military operation for which an Armed Forces service 

medal was awarded pursuant to Executive Order 12985 (61 FR 1209).  

 

“Disabled veteran” means—  

 

 (1) A veteran of the U.S. military, ground, naval, or air service, who is entitled to compensation (or who but 

for the receipt of military retired pay would be entitled to compensation) under laws administered by the Secretary 

of Veterans Affairs; or  

 

 (2) A person who was discharged or released from active duty because of a service-connected disability.  

 

“Executive and senior management” means—  

 

 (1) Any employee—  

 

  (i) Compensated on a salary basis at a rate of not less than $455 per week (or $380 per week, if 

employed in American Samoa by employers other than the Federal Government), exclusive of board, lodging or 

other facilities;  

 

  (ii) Whose primary duty consists of the management of the enterprise in which the individual is 

employed or of a customarily recognized department or subdivision thereof;  

 

  (iii) Who customarily and regularly directs the work of two or more other employees; and  

 

  (iv) Who has the authority to hire or fire other employees or whose suggestions and 

recommendations as to the hiring or firing and as to the advancement and promotion or any other change of status of 

other employees will be given particular weight; or  

 

 (2) Any employee who owns at least a bona fide 20–percent equity interest in the enterprise in which the 

employee is employed, regardless of whether the business is a corporate or other type of organization, and who is 

actively engaged in its management.  

 

“Other protected veteran” means a veteran who served on active duty in the U.S. military, ground, naval, or air 

service, during a war or in a campaign or expedition for which a campaign badge has been authorized under the laws 

administered by the Department of Defense.  

 

“Positions that will be filled from within the Contractor’s organization” means employment openings for which the 

Contractor will give no consideration to persons outside the Contractor’s organization (including any affiliates, 

subsidiaries, and parent companies) and includes any openings the Contractor proposes to fill from regularly 

established “recall” lists. The exception does not apply to a particular opening once an employer decides to consider 

applicants outside of its organization.  
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“Qualified disabled veteran” means a disabled veteran who has the ability to perform the essential functions of the 

employment positions with or without reasonable accommodation.  

 

“Recently separated veteran” means any veteran during the three–year period beginning on the date of such 

veteran’s discharge or release from active duty in the U.S. military, ground, naval or air service.  

 

(b) General.  

 

 (1) The Contractor shall not discriminate against any employee or applicant for employment because the 

individual is a disabled veteran, recently separated veteran, other protected veterans, or Armed Forces service medal 

veteran, regarding any position for which the employee or applicant for employment is qualified. The Contractor 

shall take affirmative action to employ, advance in employment, and otherwise treat qualified individuals, including 

qualified disabled veterans, without discrimination based upon their status as a disabled veteran, recently separated 

veteran, Armed Forces service medal veteran, and other protected veteran in all employment practices including the 

following:  

 

  (i) Recruitment, advertising, and job application procedures.  

 

  (ii) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination, right of 

return from layoff and rehiring.  

 

  (iii) Rate of pay or any other form of compensation and changes in compensation.  

 

  (iv) Job assignments, job classifications, organizational structures, position descriptions, lines of 

progression, and seniority lists.  

 

  (v) Leaves of absence, sick leave, or any other leave.  

 

  (vi) Fringe benefits available by virtue of employment, whether or not administered by the 

Contractor.  

 

  (vii) Selection and financial support for training, including apprenticeship, and on-the-job training 

under 38 U.S.C. 3687, professional meetings, conferences, and other related activities, and selection for leaves of 

absence to pursue training.  

 

  (viii) Activities sponsored by the Contractor including social or recreational programs.  

 

  (ix) Any other term, condition, or privilege of employment.  

 

 (2) The Contractor shall comply with the rules, regulations, and relevant orders of the Secretary of Labor 

issued under the Vietnam Era Veterans’ Readjustment Assistance Act of 1972 (the Act), as amended (38 U.S.C. 

4211 and 4212).  

 

 (3) The Department of Labor’s regulations require contractors with 50 or more employees and a contract of 

$100,000 or more to have an affirmative action program for veterans. See 41 CFR Part 60-300, Subpart C.  

 

(c) Listing openings.  

 

 (1) The Contractor shall immediately list all employment openings that exist at the time of the execution of 

this contract and those which occur during the performance of this contract, including those not generated by this 

contract, and including those occurring at an establishment of the Contractor other than the one where the contract is 

being performed, but excluding those of independently operated corporate affiliates, at an appropriate employment 

service delivery system where the opening occurs. Listing employment openings with the State workforce agency 

job bank or with the local employment service delivery system where the opening occurs shall satisfy the 

requirement to list jobs with the appropriate employment service delivery system.  
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 (2) The Contractor shall make the listing of employment openings with the appropriate employment service 

delivery system at least concurrently with using any other recruitment source or effort and shall involve the normal 

obligations of placing a bona fide job order, including accepting referrals of veterans and nonveterans. This listing of 

employment openings does not require hiring any particular job applicant or hiring from any particular group of job 

applicants and is not intended to relieve the Contractor from any requirements of Executive orders or regulations 

concerning nondiscrimination in employment.  

 

 (3) Whenever the Contractor becomes contractually bound to the listing terms of this clause, it shall advise 

the State workforce agency in each State where it has establishments of the name and location of each hiring 

location in the State. As long as the Contractor is contractually bound to these terms and has so advised the State 

agency, it need not advise the State agency of subsequent contracts. The Contractor may advise the State agency 

when it is no longer bound by this contract clause.  

 

(d) Applicability. This clause does not apply to the listing of employment openings that occur and are filled outside 

the 50 States, the District of Columbia, Puerto Rico, the Northern Mariana Islands, American Samoa, Guam, the 

U.S. Virgin Islands, and Wake Island.  

 

(e) Postings.  

 

 (1) The Contractor shall post employment notices in conspicuous places that are available to employees and 

applicants for employment.  

 

 (2) The employment notices shall—  

 

  (i) State the rights of applicants and employees as well as the Contractor’s obligation under the 

law to take affirmative action to employ and advance in employment qualified employees and applicants who are 

disabled veterans, recently separated veterans, Armed Forces service medal veterans, and other protected veterans; 

and  

 

  (ii) Be in a form prescribed by the Director, Office of Federal Contract Compliance Programs, and 

provided by or through the Contracting Officer.  

 

 (3) The Contractor shall ensure that applicants or employees who are disabled veterans are informed of the 

contents of the notice (e.g., the Contractor may have the notice read to a visually disabled veteran, or may lower the 

posted notice so that it can be read by a person in a wheelchair).  

 (4) The Contractor shall notify each labor union or representative of workers with which it has a collective 

bargaining agreement, or other contract understanding, that the Contractor is bound by the terms of the Act and is 

committed to take affirmative action to employ, and advance in employment, qualified disabled veterans, recently 

separated veterans, other protected veterans, and Armed Forces service medal veterans.  

 

(f) Noncompliance. If the Contractor does not comply with the requirements of this clause, the Government may 

take appropriate actions under the rules, regulations, and relevant orders of the Secretary of Labor. This includes 

implementing any sanctions imposed on a contractor by the Department of Labor for violations of this clause 

(52.222-35, Equal Opportunity for Veterans). These sanctions (see 41 CFR 60-300.66) may include—  

 

 (1) Withholding progress payments;  

 

 (2) Termination or suspension of the contract; or  

 

 (3) Debarment of the contractor.  

 

(g) Subcontracts. The Contractor shall insert the terms of this clause in subcontracts of $100,000 or more unless 

exempted by rules, regulations, or orders of the Secretary of Labor. The Contractor shall act as specified by the 

Director, Office of Federal Contract Compliance Programs, to enforce the terms, including action for 

noncompliance.  
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I.30 52.222-36 AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES OCT 2010 
 

(a) General. (1) Regarding any position for which the employee or applicant for employment is qualified, the 

Contractor shall not discriminate against any employee or applicant because of physical or mental disability. The 

Contractor agrees to take affirmative action to employ, advance in employment, and otherwise treat qualified 

individuals with disabilities without discrimination based  

upon their physical or mental disability in all employment practices such as-- 

    

  (i) Recruitment, advertising, and job application procedures; 

    

  (ii) Hiring, upgrading, promotion, award of tenure, demotion, transfer, layoff, termination, right of 

return from layoff, and rehiring; 

     

  (iii) Rates of pay or any other form of compensation and changes in compensation; 

     

  (iv) Job assignments, job classifications, organizational structures, position descriptions, lines of 

progression, and seniority lists; 

     

  (v) Leaves of absence, sick leave, or any other leave; 

 

  (vi) Fringe benefits available by virtue of employment, whether or not administered by the 

Contractor; 

     

  (vii) Selection and financial support for training, including apprenticeships, professional meetings, 

conferences, and other related activities, and selection for leaves of absence to pursue training; 

     

  (viii) Activities sponsored by the Contractor, including social or recreational programs; and 

     

  (ix) Any other term, condition, or privilege of employment. 

     

 (2) The Contractor agrees to comply with the rules, regulations, and relevant orders of the Secretary of 

Labor (Secretary) issued under the Rehabilitation Act of 1973 (29 U.S.C. 793) (the Act), as amended. 

     

(b) Postings. (1) The Contractor agrees to post employment notices stating-- 

     

  (i) The Contractor's obligation under the law to take affirmative action to employ and advance in 

employment qualified individuals with disabilities; and 

    

  (ii) The rights of applicants and employees. 

     

 (2) These notices shall be posted in conspicuous places that are available to employees and applicants for 

employment. The Contractor shall ensure that applicants and employees with disabilities are informed of the 

contents of the notice (e.g., the Contractor may have the notice read to a visually disabled individual, or may lower 

the posted notice so that it might be read by a person in a wheelchair). The notices shall be in a form prescribed by 

the Deputy Assistant Secretary for Federal Contract Compliance of the U.S. Department of Labor (Deputy Assistant 

Secretary) and shall be provided by or through the Contracting Officer. 

     

 (3) The Contractor shall notify each labor union or representative of workers with which it has a collective 

bargaining agreement or other contract understanding, that the Contractor is bound by the terms of Section 503 of 

the Act and is committed to take affirmative action to employ, and advance in employment, qualified individuals 

with physical or mental disabilities. 

     

(c) Noncompliance. If the Contractor does not comply with the requirements of this clause, appropriate actions may 

be taken under the rules, regulations, and relevant orders of the Secretary issued pursuant to the Act. 
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(d) Subcontracts. The Contractor shall include the terms of this clause in every subcontract or purchase order in 

excess of $15,000 unless exempted by rules, regulations, or orders of the Secretary.  The Contractor shall act as 

specified by the Deputy Assistant Secretary to enforce the terms, including action for noncompliance 

 

 

 

I.31 52.223-03 

A1 

HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL 

SAFETY DATA (JAN 1997) - ALTERNATE I 

JULY 1995 

 

(a) “Hazardous material,” as used in this clause, includes any material defined as hazardous under the latest version 

of Federal Standard No. 313 (including revisions adopted during the term of the contract).  

 

(b) The offeror must list any hazardous material, as defined in paragraph (a) of this clause, to be delivered under this 

contract. The hazardous material shall be properly identified and include any applicable identification number, such 

as National Stock Number or Special Item Number. This information shall also be included on the Material Safety 

Data Sheet submitted under this contract.  

 

Material  Identification Number 

   

   

   

 
(If none, insert “None”) 

 

 (c) This list must be updated during performance of the contract whenever the Contractor determines that any other 

material to be delivered under this contract is hazardous.  

 

(d) The apparently successful offeror agrees to submit, for each item as required prior to award, a Material Safety 

Data Sheet, meeting the requirements of 29 CFR 1910.1200(g) and the latest version of Federal Standard No. 313, 

for all hazardous material identified in paragraph (b) of this clause. Data shall be submitted in accordance with 

Federal Standard No. 313, whether or not the apparently successful offeror is the actual manufacturer of these items. 

Failure to submit the Material Safety Data Sheet prior to award may result in the apparently successful offeror being 

considered nonresponsible and ineligible for award.  

 

(e) If, after award, there is a change in the composition of the item(s) or a revision to Federal Standard No. 313, 

which renders incomplete or inaccurate the data submitted under paragraph (d) of this clause, the Contractor shall 

promptly notify the Contracting Officer and resubmit the data.  

 

(f) Neither the requirements of this clause nor any act or failure to act by the Government shall relieve the 

Contractor of any responsibility or liability for the safety of Government, Contractor, or subcontractor personnel or 

property.  

 

(g) Nothing contained in this clause shall relieve the Contractor from complying with applicable Federal, State, and 

local laws, codes, ordinances, and regulations (including the obtaining of licenses and permits) in connection with 

hazardous material.  

 

(h) The Government's rights in data furnished under this contract with respect to hazardous material are as follows:  

 

(1) To use, duplicate and disclose any data to which this clause is applicable. The purposes of this right are to-- 

 

(i) Apprise personnel of the hazards to which they may be exposed in using, handling, packaging, transporting, or 

disposing of hazardous materials;  

 

(ii) Obtain medical treatment for those affected by the material; and  
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(iii) Have others use, duplicate, and disclose the data for the Government for these purposes.  

 

(2) To use, duplicate, and disclose data furnished under this clause, in accordance with subparagraph (h)(1) of this 

clause, in precedence over any other clause of this contract providing for rights in data.  

 

(3) The Government is not precluded from using similar or identical data acquired from other sources.  

  

 

(i) Except as provided in paragraph (i)(2), the Contractor shall prepare and submit a sufficient number of Material 

Safety Data Sheets (MSDS's), meeting the requirements of 29 CFR 1910.1200(g) and the latest version of Federal 

Standard No. 313, for all hazardous materials identified in paragraph (b) of this clause.  

 

(1) For items shipped to consignees, the Contractor shall include a copy of the MSDS's with the packing list or other 

suitable shipping document which accompanies each shipment. Alternatively, the Contractor is permitted to transmit 

MSDS's to consignees in advance of receipt of shipments by consignees, if authorized in writing by the Contracting 

Officer.  

 

(2) For items shipped to consignees identified by mailing address as agency depots, distribution centers or customer 

supply centers, the Contractor shall provide one copy of the MSDS's in or on each shipping container. If affixed to 

the outside of each container, the MSDS's must be placed in a weather resistant envelope.  

 

 

I.32 52.223-05 POLLUTION PREVENTION AND RIGHT-TO-KNOW INFORMATION MAY 2011 
 

(a) Definitions. As used in this clause- 

 

“Toxic chemical” means a chemical or chemical category listed in 40 CFR 372.65. 

 

(b) Federal facilities are required to comply with the provisions of the Emergency Planning and Community Right-

to-Know Act of 1986 (EPCRA) (42 U.S.C. 11001-11050) and the Pollution Prevention Act of 1990 (PPA) (42 

U.S.C. 13101-13109). 

 

(c) The Contractor shall provide all information needed by the Federal facility to comply with the following: 

 

 (1) The emergency planning reporting requirements of Section 302 of EPCRA. 

 

 (2) The emergency notice requirements of Section 304 of EPCRA. 

 

 (3) The list of Material Safety Data Sheets, required by Section 311 of EPCRA. 

 

 (4) The emergency and hazardous chemical inventory forms of Section 312 of EPCRA. 

 

 (5) The toxic chemical release inventory of Section 313 of EPCRA, which includes the reduction and 

recycling information required by Section 6607 of PPA. 

 

 (6)  The toxic chemical and hazardous substance release and use reduction goals of section 2(e) of 

Executive Order 13423 and Executive Order 13514.  
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I.33 52.223-06 DRUG FREE WORKPLACE MAY 2001 
 

(a) Definitions. As used in this clause -- 

 

“Controlled substance” means a controlled substance in schedules I through V of section 202 of the Controlled 

Substances Act (21 U.S.C. 812) and as further defined in regulation at 21 CFR 1308.11 - 1308.15. 

 

“Conviction” means a finding of guilt (including a plea of nolo contendere) or imposition of sentence, or both, by 

any judicial body charged with the responsibility to deter- mine violations of the Federal or State criminal drug 

statutes. 

 

“Criminal drug statute” means a Federal or non-Federal criminal statute involving the manufacture, distribution, 

dispensing, possession, or use of any controlled substance. 

 

“Drug-free workplace” means the site(s) for the performance of work done by the Contractor in connection with a 

specific contract where employees of the Contractor are prohibited from engaging in the unlawful manufacture, 

distribution, dispensing, possession, or use of a controlled substance. 

 

“Employee” means an employee of a Contractor directly engaged in the performance of work under a Government 

contract. “Directly engaged” is defined to include all direct cost employees and any other Contractor employee who 

has other than a minimal impact or involvement in contract performance. 

 

“Individual” means an offeror/contractor that has no more than one employee including the offeror/contractor. 

 

(b) The Contractor, if other than an individual, shall-- within 30 days after award (unless a longer period is agreed to 

in writing for contracts of 30 days or more performance duration), or as soon as possible for contracts of less than 30 

days performance duration-- 

 

(1) Publish a statement notifying its employees that the unlawful manufacture, distribution, dispensing, possession, 

or use of a controlled substance is prohibited in the Contractor's workplace and specifying the actions that will be 

taken against employees for violations of such prohibition; 

 

(2) Establish an ongoing drug-free awareness program to inform such employees about-- 

 

(i) The dangers of drug abuse in the workplace; 

 

(ii) The Contractor's policy of maintaining a drug-free workplace; 

 

(iii) Any available drug counseling, rehabilitation, and employee assistance programs; and 

 

(iv) The penalties that may be imposed upon employees for drug abuse violations occurring in the workplace; 

 

(3) Provide all employees engaged in performance of the contract with a copy of the statement required by 

subparagraph (b)(1) of this clause; 

 

(4) Notify such employees in writing in the statement required by subparagraph (b)(1) of this clause that, as a 

condition of continued employment on this contract, the employee will-- 

 

(i) Abide by the terms of the statement; and 

 

(ii) Notify the employer in writing of the employee's conviction under a criminal drug statute for a violation 

occurring in the workplace no later than 5 days after such conviction. 
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(5) Notify the Contracting Officer in writing within 10 days after receiving notice under subdivision (b)(4)(ii) of this 

clause, from an employee or otherwise receiving actual notice of such conviction. The notice shall include the 

position title of the employee; 

 

(6) Within 30 days after receiving notice under subdivision (b)(4)(ii) of this clause of a conviction, take one of the 

following actions with respect to any employee who is convicted of a drug abuse violation occurring in the 

workplace: 

 

(i) Taking appropriate personnel action against such employee, up to and including termination; or 

 

(ii) Require such employee to satisfactorily participate in a drug abuse assistance or rehabilitation program approved 

for such purposes by a Federal, State, or local health, law enforcement, or other appropriate agency; and 

 

(7) Make a good faith effort to maintain a drug-free workplace through implementation of paragraphs (b)(1) through 

(b)(6) of this clause. 

 

(c) The Contractor, if an individual, agrees by award of the contract or acceptance of a purchase order, not to engage 

in the unlawful manufacture, distribution, dispensing, possession, or use of a controlled substance while performing 

this contract. 

 

(d) In addition to other remedies available to the Government, the Contractor's failure to comply with the 

requirements of paragraph (b) or (c) of this clause may, pursuant to FAR 23.506, render the Contractor subject to 

suspension of contract payments, termination of the contract for default, and suspension or debarment. 

 

 

I.34 52.223-18 ENCOURAGING CONTRACTOR POLICIES TO BAN TEXT 

MESSAGING WHILE DRIVING 

AUG 2011 

 

(a) Definitions. As used in this clause—  

“Driving”–  

(1) Means operating a motor vehicle on an active roadway with the motor running, including while 

temporarily stationary because of traffic, a traffic light, stop sign, or otherwise.  

(2) Does not include operating a motor vehicle with or without the motor running when one has pulled over to 

the side of, or off, an active roadway and has halted in a location where one can safely remain stationary.  

“Text messaging” means reading from or entering data into any handheld or other electronic device, including for 

the purpose of short message service texting, e-mailing, instant messaging, obtaining navigational information, or 

engaging in any other form of electronic data retrieval or electronic data communication. The term does not include 

glancing at or listening to a navigational device that is secured in a commercially designed holder affixed to the 

vehicle, provided that the destination and route are programmed into the device either before driving or while 

stopped in a location off the roadway where it is safe and legal to park.  

(b) This clause implements Executive Order 13513, Federal Leadership on Reducing Text Messaging While 

Driving, dated October 1, 2009.  

(c) The Contractor is encouraged to—  

(1) Adopt and enforce policies that ban text messaging while driving—  

(i) Company-owned or -rented vehicles or Government-owned vehicles; or  

(ii) Privately-owned vehicles when on official Government business or when performing any work for or 

on behalf of the Government.  

(2) Conduct initiatives in a manner commensurate with the size of the business, such as—  

(i) Establishment of new rules and programs or re-evaluation of existing programs to prohibit text 

messaging while driving; and  

(ii) Education, awareness, and other outreach to employees about the safety risks associated with texting 

while driving.  

(d) Subcontracts. The Contractor shall insert the substance of this clause, including this paragraph (d), in all 

subcontracts that exceed the micro-purchase threshold.  
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I.35 52.225-09 BUY AMERICAN ACT – CONSTRUCTION MATERIALS SEPT 2010 
 

(a) Definitions. As used in this clause- 

 

“Commercially available off-the-shelf (COTS) item”-- 

 

 (1) Means any item of supply (including construction material) that is-- 

 

  (i) A commercial item (as defined in paragraph (1) of the definition at FAR 2.101); 

 

  (ii) Sold in substantial quantities in the commercial marketplace; and 

 

  (iii) Offered to the Government, under a contract or subcontract at any tier, without modification, 

in the same form in which it is sold in the commercial marketplace; and  

 

 (2) Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. App. 1702), 

such as agricultural products and petroleum products.  

 

“Component” means an article, material, or supply incorporated directly into a construction material. 

 

“Construction material” means an article, material, or supply brought to the construction site by the Contractor or a 

subcontractor for incorporation into the building or work. The term also includes an item brought to the site 

preassembled from articles, materials, or supplies. However, emergency life safety systems, such as emergency 

lighting, fire alarm, and audio evacuation systems, that are discrete systems incorporated into a public building or 

work and that are produced as complete systems, are evaluated as a single and distinct construction material 

regardless of when or how the individual parts or components of those systems are delivered to the construction site. 

Materials purchased directly by the Government are supplies, not construction material. 

 

“Cost of components” means-- 

 

 (1) For components purchased by the Contractor, the acquisition cost, including transportation costs to the 

place of incorporation into the construction material (whether or not such costs are paid to a domestic firm), and any 

applicable duty (whether or not a duty free entry certificate is issued); or 

 

 (2) For components manufactured by the Contractor, all costs associated with the manufacture of the 

component, including transportation costs as described in paragraph (1) of this definition, plus allocable overhead 

costs, but excluding profit. Cost of components does not include any costs associated with the manufacture of the 

construction material. 

 

“Domestic construction material” means-- 

 

 (1) An unmanufactured construction material mined or produced in the United States; 

 

 (2) A construction material manufactured in the United States, if-- 

 

  (i) The cost of its components mined, produced, or manufactured in the United States exceeds 50 

percent of the cost of all its components. Components of foreign origin of the same class or kind for which 

nonavailability determinations have been made are treated as domestic; or 

 

  (ii) The construction material is a COTS item. 

 

“Foreign construction material” means a construction material other than a domestic construction material. 

 

“United States” means the 50 States, the District of Columbia, and outlying areas. 
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(b) Domestic preference. (1) This clause implements the Buy American Act (41 U.S.C. 10a - 10d) by providing a 

preference for domestic construction material. In accordance with 41 U.S.C. 431, the component test of the Buy 

American Act is waived for construction material that is a COTS item (See FAR 12.505(a)(2)). The Contractor shall 

use only domestic construction material in performing this contract, except as provided in paragraphs (b)(2) and 

(b)(3) of this clause. 

 

 (2) This requirement does not apply to information technology that is a commercial item or to the 

construction materials or components listed by the Government as follows:  None 

 

 (3) The Contracting Officer may add other foreign construction material to the list in paragraph (b)(2) of 

this clause if the Government determines that-- 

 

  (i) The cost of domestic construction material would be unreasonable. The cost of a particular 

domestic construction material subject to the requirements of the Buy American Act is unreasonable when the cost 

of such material exceeds the cost of foreign material by more than 6 percent; 

 

  (ii) The application of the restriction of the Buy American Act to a particular construction material 

would be impracticable or inconsistent with the public interest; or 

 

  (iii) The construction material is not mined, produced, or manufactured in the United States in 

sufficient and reasonably available commercial quantities of a satisfactory quality. 

 

(c) Request for determination of inapplicability of the Buy American Act.  

 

 (1)(i) Any Contractor request to use foreign construction material in accordance with paragraph (b)(3) of 

this clause shall include adequate information for Government evaluation of the request, including   

 

   (A) A description of the foreign and domestic construction materials; 

 

   (B) Unit of measure; 

 

   (C) Quantity; 

 

   (D) Price; 

 

   (E) Time of delivery or availability; 

 

   (F) Location of the construction project; 

 

   (G) Name and address of the proposed supplier; and 

 

   (H) A detailed justification of the reason for use of foreign construction materials cited in 

accordance with paragraph (b)(3) of this clause. 

 

  (ii) A request based on unreasonable cost shall include a reasonable survey of the market and a 

completed price comparison table in the format in paragraph (d) of this clause. 

 

  (iii) The price of construction material shall include all delivery costs to the construction site and 

any applicable duty (whether or not a duty free certificate may be issued). 

 

  (iv) Any Contractor request for a determination submitted after contract award shall explain why 

the Contractor could not reasonably foresee the need for such determination and could not have requested the 

determination before contract award. If the Contractor does not submit a satisfactory explanation, the Contracting 

Officer need not make a determination. 
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 (2) If the Government determines after contract award that an exception to the Buy American Act applies 

and the Contracting Officer and the Contractor negotiate adequate consideration, the Contracting Officer will 

modify the contract to allow use of the foreign construction material. However, when the basis for the exception is 

the unreasonable price of a domestic construction material, adequate consideration is not less than the differential 

established in paragraph (b)(3)(i) of this clause. 

 

 (3) Unless the Government determines that an exception to the Buy American Act applies, use of foreign 

construction material is noncompliant with the Buy American Act. 

 

(d) Data. To permit evaluation of requests under paragraph (c) of this clause based on unreasonable cost, the 

Contractor shall include the following information and any applicable supporting data based on the survey of 

suppliers: 

 

FOREIGN AND DOMESTIC CONSTRUCTION MATERIALS PRICE COMPARISON 

 
CONSTRUCTION MATERIAL DESCRIPTION UNIT OF MEASURE  QUANTITY  PRICE (DOLLARS)* 

 

Item 1 

Foreign construction material 

     

Domestic construction material      

 

Item 2 

Foreign construction material 

     

Domestic construction material      

 
* Include all delivery costs to the construction site and any applicable duty (whether or not a duty free entry certificate is issued). 

[List name, address, telephone number, and contact for suppliers surveyed. Attach copy of response; if oral, attach summary.] 

[Include other applicable supporting information.] 

 
 

I.36 52.225-13 RESTRICTIONS ON CERTAIN FOREIGN PURCHASES 

ATSO 

JUNE 2008 

 

(a) Except as authorized by the Office of Foreign Assets Control (OFAC) in the Department of the Treasury, the 

Contractor shall not acquire, for use in the performance of this contract, any supplies or services if any proclamation, 

Executive order, or statute administered by OFAC, or if OFAC’s implementing regulations at 31 CFR Chapter V, 

would prohibit such a transaction by a person subject to the jurisdiction of the United States.  

(b) Except as authorized by OFAC, most transactions involving Cuba, Iran, and Sudan are prohibited, as are most 

imports from Burma or North Korea, into the United States or its outlying areas. Lists of entities and individuals 

subject to economic sanctions are included in OFAC’s List of Specially Designated Nationals and Blocked Persons 

at http://www.treas.gov/offices/enforcement/ofac/sdn. More information about these restrictions, as well as updates, 

is available in the OFAC’s regulations at 31 CFR Chapter V and/or on OFAC’s website at 

http://www.treas.gov/offices/enforcement/ofac.  

(c) The Contractor shall insert this clause, including this paragraph (c), in all subcontracts.  

 
 

 

I.37 52.227-04 PATENT INDEMNITY-CONSTRUCTION CONTRACTS DEC 2007 
 

Except as otherwise provided, the Contractor shall indemnify the Government and its officers, agents, and 

employees against liability, including costs and expenses, for infringement of any United States patent (except a 

patent issued upon an application that is now or may hereafter be withheld from issue pursuant to a Secrecy Order 

under (35 U.S.C. 181) arising out of performing this contract or out of the use or disposal by or for the account of 

the Government of supplies furnished or work performed under this contract. 

 

http://www.treas.gov/offices/enforcement/ofac/sdn
http://www.treas.gov/offices/enforcement/ofac
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I.38 52.228-02 ADDITIONAL BOND SECURITY 

ATSO 

OCT 1997 

 

The Contractor shall promptly furnish additional security required to protect the Government and persons 

supplying labor or materials under this contract if—  

(a) Any surety upon any bond, or issuing financial institution for other security, furnished with this contract 

becomes unacceptable to the Government;  

(b) Any surety fails to furnish reports on its financial condition as required by the Government;  

(c) The contract price is increased so that the penal sum of any bond becomes inadequate in the opinion of the 

Contracting Officer; or  

(d) An irrevocable letter of credit (ILC) used as security will expire before the end of the period of required 

security. If the Contractor does not furnish an acceptable extension or replacement ILC, or other acceptable 

substitute, at least 30 days before an ILC’s scheduled expiration, the Contracting officer has the right to immediately 

draw on the ILC.  

 

 

 

I.39 52.228-15 PERFORMANCE AND PAYMENT BONDS—CONSTRUCTION 

ATSO 

OCT 2010 

 

(a) Definitions. As used in this clause—  

“Original contract price” means the award price of the contract; or, for requirements contracts, the price payable 

for the estimated total quantity; or, for indefinite-quantity contracts, the price payable for the specified minimum 

quantity. Original contract price does not include the price of any options, except those options exercised at the time 

of contract award.  

(b) Amount of required bonds. Unless the resulting contract price is $150,000 or less, the successful offeror shall 

furnish performance and payment bonds to the Contracting Officer as follows:  

(1) Performance bonds (Standard Form 25). The penal amount of performance bonds at the time of contract 

award shall be 100 percent of the original contract price.  

(2) Payment Bonds (Standard Form 25A). The penal amount of payment bonds at the time of contract award 

shall be 100 percent of the original contract price.  

(3) Additional bond protection.  

(i) The Government may require additional performance and payment bond protection if the contract price 

is increased. The increase in protection generally will equal 100 percent of the increase in contract price.  

(ii) The Government may secure the additional protection by directing the Contractor to increase the penal 

amount of the existing bond or to obtain an additional bond.  

(c) Furnishing executed bonds. The Contractor shall furnish all executed bonds, including any necessary 

reinsurance agreements, to the Contracting Officer, within the time period specified in the Bid Guarantee provision 

of the solicitation, or otherwise specified by the Contracting Officer, but in any event, before starting work.  

(d) Surety or other security for bonds. The bonds shall be in the form of firm commitment, supported by 

corporate sureties whose names appear on the list contained in Treasury Department Circular 570, individual 

sureties, or by other acceptable security such as postal money order, certified check, cashier's check, irrevocable 

letter of credit, or, in accordance with Treasury Department regulations, certain bonds or notes of the United States. 

Treasury Circular 570 is published in the Federal Register or may be obtained from the:  

U.S. Department of the Treasury 

Financial Management Service 

Surety Bond Branch 

3700 East West Highway, Room 6F01 

Hyattsville, MD 20782. 

Or via the internet at http://www.fms.treas.gov/c570/.  

https://www.acquisition.gov/far/current/html/FormsStandard4.html#wp1176615
https://www.acquisition.gov/far/current/html/FormsStandard5.html#wp1176623
http://www.fms.treas.gov/c570/
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(e) Notice of subcontractor waiver of protection (40 U.S.C. 3133(c)). Any waiver of the right to sue on the 

payment bond is void unless it is in writing, signed by the person whose right is waived, and executed after such 

person has first furnished labor or material for use in the performance of the contract.  

 

 

 

I.40 52.229-03 FEDERAL, STATE AND LOCAL TAXES 

ATSO 

APRIL 2003 

 

(a) As used in this clause—  

“After-imposed Federal tax” means any new or increased Federal excise tax or duty, or tax that was exempted or 

excluded on the contract date but whose exemption was later revoked or reduced during the contract period, on the 

transactions or property covered by this contract that the Contractor is required to pay or bear as the result of 

legislative, judicial, or administrative action taking effect after the contract date. It does not include social security 

tax or other employment taxes.  

“After-relieved Federal tax” means any amount of Federal excise tax or duty, except social security or other 

employment taxes, that would otherwise have been payable on the transactions or property covered by this contract, 

but which the Contractor is not required to pay or bear, or for which the Contractor obtains a refund or drawback, as 

the result of legislative, judicial, or administrative action taking effect after the contract date.  

“All applicable Federal, State, and local taxes and duties” means all taxes and duties, in effect on the contract 

date, that the taxing authority is imposing and collecting on the transactions or property covered by this contract.  

“Contract date” means the date set for bid opening or, if this is a negotiated contract or a modification, the 

effective date of this contract or modification.  

“Local taxes” includes taxes imposed by a possession or territory of the United States, Puerto Rico, or the 

Northern Mariana Islands, if the contract is performed wholly or partly in any of those areas.  

(b) The contract price includes all applicable Federal, State, and local taxes and duties.  

(c) The contract price shall be increased by the amount of any after-imposed Federal tax, provided the Contractor 

warrants in writing that no amount for such newly imposed Federal excise tax or duty or rate increase was included 

in the contract price, as a contingency reserve or otherwise.  

(d) The contract price shall be decreased by the amount of any after-relieved Federal tax.  

(e) The contract price shall be decreased by the amount of any Federal excise tax or duty, except social security 

or other employment taxes, that the Contractor is required to pay or bear, or does not obtain a refund of, through the 

Contractor’s fault, negligence, or failure to follow instructions of the Contracting Officer.  

(f) No adjustment shall be made in the contract price under this clause unless the amount of the adjustment 

exceeds $250.  

(g) The Contractor shall promptly notify the Contracting Officer of all matters relating to any Federal excise tax 

or duty that reasonably may be expected to result in either an increase or decrease in the contract price and shall take 

appropriate action as the Contracting Officer directs.  

(h) The Government shall, without liability, furnish evidence appropriate to establish exemption from any 

Federal, State, or local tax when the Contractor requests such evidence and a reasonable basis exists to sustain the 

exemption.  

 

 

 

I.41 52.232-05 PAYMENTS UNDER FIXED-PRICE CONSTRUCTION CONTRACTS SEPT 2002 
 

(a) Payment of price. The Government shall pay the Contractor the contract price as provided in this contract.  

(b) Progress payments. The Government shall make progress payments monthly as the work proceeds, or at more 

frequent intervals as determined by the Contracting Officer, on estimates of work accomplished which meets the 

standards of quality established under the contract, as approved by the Contracting Officer.  

(1) The Contractor’s request for progress payments shall include the following substantiation:  

(i) An itemization of the amounts requested, related to the various elements of work required by the 

contract covered by the payment requested.  

(ii) A listing of the amount included for work performed by each subcontractor under the contract.  

(iii) A listing of the total amount of each subcontract under the contract.  
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(iv) A listing of the amounts previously paid to each such subcontractor under the contract.  

(v) Additional supporting data in a form and detail required by the Contracting Officer.  

(2) In the preparation of estimates, the Contracting Officer may authorize material delivered on the site and 

preparatory work done to be taken into consideration. Material delivered to the Contractor at locations other than the 

site also may be taken into consideration if—  

(i) Consideration is specifically authorized by this contract; and  

(ii) The Contractor furnishes satisfactory evidence that it has acquired title to such material and that the 

material will be used to perform this contract.  

(c) Contractor certification. Along with each request for progress payments, the Contractor shall furnish the 

following certification, or payment shall not be made: (However, if the Contractor elects to delete paragraph (c)(4) 

from the certification, the certification is still acceptable.)  

I hereby certify, to the best of my knowledge and belief, that—  

(1) The amounts requested are only for performance in accordance with the specifications, terms, and conditions of the contract;  

(2) All payments due to subcontractors and suppliers from previous payments received under the contract have been made, and timely 

payments will be made from the proceeds of the payment covered by this certification, in accordance with subcontract agreements and the 

requirements of Chapter 39 of Title 31, United States Code;  
(3) This request for progress payments does not include any amounts which the prime contractor intends to withhold or retain from a 

subcontractor or supplier in accordance with the terms and conditions of the subcontract; and  

(4) This certification is not to be construed as final acceptance of a subcontractor’s performance.  

__________________________________________________ 

(Name)  

__________________________________________________ 

(Title)  

__________________________________________________ 
(Date)  

 

(d) Refund of unearned amounts. If the Contractor, after making a certified request for progress payments, 

discovers that a portion or all of such request constitutes a payment for performance by the Contractor that fails to 

conform to the specifications, terms, and conditions of this contract (hereinafter referred to as the “unearned 

amount”), the Contractor shall—  

(1) Notify the Contracting Officer of such performance deficiency; and  

(2) Be obligated to pay the Government an amount (computed by the Contracting Officer in the manner 

provided in paragraph (j) of this clause) equal to interest on the unearned amount from the 8th day after the date of 

receipt of the unearned amount until—  

(i) The date the Contractor notifies the Contracting Officer that the performance deficiency has been 

corrected; or  

(ii) The date the Contractor reduces the amount of any subsequent certified request for progress payments 

by an amount equal to the unearned amount.  

(e) Retainage. If the Contracting Officer finds that satisfactory progress was achieved during any period for 

which a progress payment is to be made, the Contracting Officer shall authorize payment to be made in full. 

However, if satisfactory progress has not been made, the Contracting Officer may retain a maximum of 10 percent 

of the amount of the payment until satisfactory progress is achieved. When the work is substantially complete, the 

Contracting Officer may retain from previously withheld funds and future progress payments that amount the 

Contracting Officer considers adequate for protection of the Government and shall release to the Contractor all the 

remaining withheld funds. Also, on completion and acceptance of each separate building, public work, or other 

division of the contract, for which the price is stated separately in the contract, payment shall be made for the 

completed work without retention of a percentage.  

(f) Title, liability, and reservation of rights. All material and work covered by progress payments made shall, at 

the time of payment, become the sole property of the Government, but this shall not be construed as—  

(1) Relieving the Contractor from the sole responsibility for all material and work upon which payments have 

been made or the restoration of any damaged work; or  

(2) Waiving the right of the Government to require the fulfillment of all of the terms of the contract.  

(g) Reimbursement for bond premiums. In making these progress payments, the Government shall, upon request, 

reimburse the Contractor for the amount of premiums paid for performance and payment bonds (including 

coinsurance and reinsurance agreements, when applicable) after the Contractor has furnished evidence of full 

payment to the surety. The retainage provisions in paragraph (e) of this clause shall not apply to that portion of 

progress payments attributable to bond premiums.  
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(h) Final payment. The Government shall pay the amount due the Contractor under this contract after—  

(1) Completion and acceptance of all work;  

(2) Presentation of a properly executed voucher; and  

(3) Presentation of release of all claims against the Government arising by virtue of this contract, other than 

claims, in stated amounts, that the Contractor has specifically excepted from the operation of the release. A release 

may also be required of the assignee if the Contractor’s claim to amounts payable under this contract has been 

assigned under the Assignment of Claims Act of 1940 (31 U.S.C. 3727 and 41 U.S.C. 15).  

(i) Limitation because of undefinitized work. Notwithstanding any provision of this contract, progress payments 

shall not exceed 80 percent on work accomplished on undefinitized contract actions. A “contract action” is any 

action resulting in a contract, as defined in FAR Subpart 2.1, including contract modifications for additional supplies 

or services, but not including contract modifications that are within the scope and under the terms of the contract, 

such as contract modifications issued pursuant to the Changes clause, or funding and other administrative changes.  

(j) Interest computation on unearned amounts. In accordance with 31 U.S.C. 3903(c)(1), the amount payable 

under paragraph (d)(2) of this clause shall be—  

(1) Computed at the rate of average bond equivalent rates of 91-day Treasury bills auctioned at the most recent 

auction of such bills prior to the date the Contractor receives the unearned amount; and  

(2) Deducted from the next available payment to the Contractor.  

 

 

I.42 52.232-27 PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS OCT 2008 
 

Notwithstanding any other payment terms in this contract, the Government will make invoice payments under the 

terms and conditions specified in this clause. The Government considers payment as being made on the day a check 

is dated or the date of an electronic funds transfer. Definitions of pertinent terms are set forth in sections 2.101, 

32.001, and 32.902 of the Federal Acquisition Regulation. All days referred to in this clause are calendar days, 

unless otherwise specified. (However, see paragraph (a)(3) concerning payments due on Saturdays, Sundays, and 

legal holidays.)  

 

(a) Invoice payments—  

 

 (1) Types of invoice payments. For purposes of this clause, there are several types of invoice payments that 

may occur under this contract, as follows:  

 

  (i) Progress payments, if provided for elsewhere in this contract, based on Contracting Officer 

approval of the estimated amount and value of work or services performed, including payments for reaching 

milestones in any project.  

 

   (A) The due date for making such payments is 14 days after the designated billing office 

receives a proper payment request. If the designated billing office fails to annotate the payment request with the 

actual date of receipt at the time of receipt, the payment due date is the 14th day after the date of the Contractor’s 

payment request, provided the designated billing office receives a proper payment request and there is no 

disagreement over quantity, quality, or Contractor compliance with contract requirements.  

 

   (B) The due date for payment of any amounts retained by the Contracting Officer in 

accordance with the clause at 52.232-5, Payments Under Fixed-Price Construction Contracts, is as specified in the 

contract or, if not specified, 30 days after approval by the Contracting Officer for release to the Contractor.  

 

  (ii) Final payments based on completion and acceptance of all work and presentation of release of 

all claims against the Government arising by virtue of the contract, and payments for partial deliveries that have 

been accepted by the Government (e.g., each separate building, public work, or other division of the contract for 

which the price is stated separately in the contract).  

 

   (A) The due date for making such payments is the later of the following two events:  

 

    (1) The 30th day after the designated billing office receives a proper invoice 

from the Contractor.  

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1665+30++%2831%29%20%20AND%20%28%2831%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
https://www.acquisition.gov/far/current/html/Subpart%202_1.html#wp1145507
http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t29t32+1665+30++%2831%29%20%20AND%20%28%2831%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
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    (2) The 30th day after Government acceptance of the work or services 

completed by the Contractor. For a final invoice when the payment amount is subject to contract settlement actions 

(e.g., release of claims), acceptance is deemed to occur on the effective date of the contract settlement.  

 

   (B) If the designated billing office fails to annotate the invoice with the date of actual 

receipt at the time of receipt, the invoice payment due date is the 30th day after the date of the Contractor’s invoice, 

provided the designated billing office receives a proper invoice and there is no disagreement over quantity, quality, 

or Contractor compliance with contract requirements.  

 

 (2) Contractor's invoice. The Contractor shall prepare and submit invoices to the designated billing office 

specified in the contract. A proper invoice must include the items listed in paragraphs (a)(2)(i) through (a)(2)(xi) of 

this clause. If the invoice does not comply with these requirements, the designated billing office must return it 

within 7 days after receipt, with the reasons why it is not a proper invoice. When computing any interest penalty 

owed the Contractor, the Government will take into account if the Government notifies the Contractor of an 

improper invoice in an untimely manner.  

 

  (i) Name and address of the Contractor.  

 

  (ii) Invoice date and invoice number. (The Contractor should date invoices as close as possible to 

the date of mailing or transmission.)  

 

  (iii) Contract number or other authorization for work or services performed (including order 

number and contract line item number).  

 

  (iv) Description of work or services performed.  

 

  (v) Delivery and payment terms (e.g., discount for prompt payment terms).  

 

  (vi) Name and address of Contractor official to whom payment is to be sent (must be the same as 

that in the contract or in a proper notice of assignment).  

 

  (vii) Name (where practicable), title, phone number, and mailing address of person to notify in the 

event of a defective invoice.  

 

  (viii) For payments described in paragraph (a)(1)(i) of this clause, substantiation of the amounts 

requested and certification in accordance with the requirements of the clause at 52.232-5, Payments Under Fixed-

Price Construction Contracts.  

 

  (ix) Taxpayer Identification Number (TIN). The Contractor shall include its TIN on the invoice 

only if required elsewhere in this contract.  

 

  (x) Electronic funds transfer (EFT) banking information.  

 

   (A) The Contractor shall include EFT banking information on the invoice only if required 

elsewhere in this contract.  

 

   (B) If EFT banking information is not required to be on the invoice, in order for the 

invoice to be a proper invoice, the Contractor shall have submitted correct EFT banking information in accordance 

with the applicable solicitation provision (e.g., 52.232-38, Submission of Electronic Funds Transfer Information 

with Offer), contract clause (e.g., 52.232-33, Payment by Electronic Funds Transfer—Central Contractor 

Registration, or 52.232-34, Payment by Electronic Funds Transfer—Other Than Central Contractor Registration), or 

applicable agency procedures.  

 

   (C) EFT banking information is not required if the Government waived the requirement 

to pay by EFT.  
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  (xi) Any other information or documentation required by the contract.  

 

 (3) Interest penalty. The designated payment office will pay an interest penalty automatically, without 

request from the Contractor, if payment is not made by the due date and the conditions listed in paragraphs (a)(3)(i) 

through (a)(3)(iii) of this clause are met, if applicable. However, when the due date falls on a Saturday, Sunday, or 

legal holiday, the designated payment office may make payment on the following working day without incurring a 

late payment interest penalty.  

 

  (i) The designated billing office received a proper invoice.  

 

  (ii) The Government processed a receiving report or other Government documentation authorizing 

payment and there was no disagreement over quantity, quality, Contractor compliance with any contract term or 

condition, or requested progress payment amount.  

 

  (iii) In the case of a final invoice for any balance of funds due the Contractor for work or services 

performed, the amount was not subject to further contract settlement actions between the Government and the 

Contractor.  

 

 (4) Computing penalty amount. The Government will compute the interest penalty in accordance with the 

Office of Management and Budget prompt payment regulations at 5 CFR Part 1315.  

 

  (i) For the sole purpose of computing an interest penalty that might be due the Contractor for 

payments described in paragraph (a)(1)(ii) of this clause, Government acceptance or approval is deemed to occur 

constructively on the 7th day after the Contractor has completed the work or services in accordance with the terms 

and conditions of the contract. If actual acceptance or approval occurs within the constructive acceptance or 

approval period, the Government will base the determination of an interest penalty on the actual date of acceptance 

or approval. Constructive acceptance or constructive approval requirements do not apply if there is a disagreement 

over quantity, quality, or Contractor compliance with a contract provision. These requirements also do not compel 

Government officials to accept work or services, approve Contractor estimates, perform contract administration 

functions, or make payment prior to fulfilling their responsibilities.  

 

  (ii) The prompt payment regulations at 5 CFR 1315.10(c) do not require the Government to pay 

interest penalties if payment delays are due to disagreement between the Government and the Contractor over the 

payment amount or other issues involving contract compliance, or on amounts temporarily withheld or retained in 

accordance with the terms of the contract. The Government and the Contractor shall resolve claims involving 

disputes, and any interest that may be payable in accordance with the clause at FAR 52.233-1, Disputes.  

 

 (5) Discounts for prompt payment. The designated payment office will pay an interest penalty 

automatically, without request from the Contractor, if the Government takes a discount for prompt payment 

improperly. The Government will calculate the interest penalty in accordance with the prompt payment regulations 

at 5 CFR Part 1315.  

 

 (6) Additional interest penalty.  

 

  (i) The designated payment office will pay a penalty amount, calculated in accordance with the 

prompt payment regulations at 5 CFR Part 1315 in addition to the interest penalty amount only if—  

 

   (A) The Government owes an interest penalty of $1 or more;  

 

   (B) The designated payment office does not pay the interest penalty within 10 days after 

the date the invoice amount is paid; and  

 

   (C) The Contractor makes a written demand to the designated payment office for 

additional penalty payment, in accordance with paragraph (a)(6)(ii) of this clause, postmarked not later than 40 days 

after the date the invoice amount is paid.  
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  (ii)(A) The Contractor shall support written demands for additional penalty payments with the 

following data. The Government will not request any additional data. The Contractor shall—  

 

   (1) Specifically assert that late payment interest is due under a specific invoice, and 

request payment of all overdue late payment interest penalty and such additional penalty as may be required;  

 

   (2) Attach a copy of the invoice on which the unpaid late payment interest was due; and  

 

   (3) State that payment of the principal has been received, including the date of receipt.  

 

  (B) If there is no postmark or the postmark is illegible—  

 

   (1) The designated payment office that receives the demand will annotate it with the date 

of receipt provided the demand is received on or before the 40th day after payment was made; or  

 

   (2) If the designated payment office fails to make the required annotation, the 

Government will determine the demand’s validity based on the date the Contractor has placed on the demand, 

provided such date is no later than the 40th day after payment was made.  

 

(b) Contract financing payments. If this contract provides for contract financing, the Government will make contract 

financing payments in accordance with the applicable contract financing clause.  

 

(c) Subcontract clause requirements. The Contractor shall include in each subcontract for property or services 

(including a material supplier) for the purpose of performing this contract the following:  

 

 (1) Prompt payment for subcontractors. A payment clause that obligates the Contractor to pay the 

subcontractor for satisfactory performance under its subcontract not later than 7 days from receipt of payment out of 

such amounts as are paid to the Contractor under this contract.  

 

 (2) Interest for subcontractors. An interest penalty clause that obligates the Contractor to pay to the 

subcontractor an interest penalty for each payment not made in accordance with the payment clause—  

 

  (i) For the period beginning on the day after the required payment date and ending on the date on 

which payment of the amount due is made; and  

 

  (ii) Computed at the rate of interest established by the Secretary of the Treasury, and published in 

the Federal Register, for interest payments under section 12 of the Contract Disputes Act of 1978 (41 U.S.C. 611) in 

effect at the time the Contractor accrues the obligation to pay an interest penalty.  

 

 (3) Subcontractor clause flowdown. A clause requiring each subcontractor to—  

 

  (i) Include a payment clause and an interest penalty clause conforming to the standards set forth in 

paragraphs (c)(1) and (c)(2) of this clause in each of its subcontracts; and  

 

  (ii) Require each of its subcontractors to include such clauses in their subcontracts with each 

lower-tier subcontractor or supplier.  

 

(d) Subcontract clause interpretation. The clauses required by paragraph (c) of this clause shall not be construed to 

impair the right of the Contractor or a subcontractor at any tier to negotiate, and to include in their subcontract, 

provisions that—  

 

 (1) Retainage permitted. Permit the Contractor or a subcontractor to retain (without cause) a specified 

percentage of each progress payment otherwise due to a subcontractor for satisfactory performance under the 

subcontract without incurring any obligation to pay a late payment interest penalty, in accordance with terms and 
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conditions agreed to by the parties to the subcontract, giving such recognition as the parties deem appropriate to the 

ability of a subcontractor to furnish a performance bond and a payment bond;  

 

 (2) Withholding permitted. Permit the Contractor or subcontractor to make a determination that part or all 

of the subcontractor’s request for payment may be withheld in accordance with the subcontract agreement; and  

 

 (3) Withholding requirements. Permit such withholding without incurring any obligation to pay a late 

payment penalty if—  

 

  (i) A notice conforming to the standards of paragraph (g) of this clause previously has been 

furnished to the subcontractor; and  

 

  (ii) The Contractor furnishes to the Contracting Officer a copy of any notice issued by a 

Contractor pursuant to paragraph (d)(3)(i) of this clause.  

 

(e) Subcontractor withholding procedures. If a Contractor, after making a request for payment to the Government 

but before making a payment to a subcontractor for the subcontractor’s performance covered by the payment 

request, discovers that all or a portion of the payment otherwise due such subcontractor is subject to withholding 

from the subcontractor in accordance with the subcontract agreement, then the Contractor shall—  

 

 (1) Subcontractor notice. Furnish to the subcontractor a notice conforming to the standards of paragraph (g) 

of this clause as soon as practicable upon ascertaining the cause giving rise to a withholding, but prior to the due 

date for subcontractor payment;  

 

 (2) Contracting Officer notice. Furnish to the Contracting Officer, as soon as practicable, a copy of the 

notice furnished to the subcontractor pursuant to paragraph (e)(1) of this clause;  

 

 (3) Subcontractor progress payment reduction. Reduce the subcontractor’s progress payment by an amount 

not to exceed the amount specified in the notice of withholding furnished under paragraph (e)(1) of this clause;  

 

 (4) Subsequent subcontractor payment. Pay the subcontractor as soon as practicable after the correction of 

the identified subcontract performance deficiency, and—  

 

  (i) Make such payment within—  

 

   (A) Seven days after correction of the identified subcontract performance deficiency 

(unless the funds therefor must be recovered from the Government because of a reduction under paragraph (e)(5)(i)) 

of this clause; or  

 

   (B) Seven days after the Contractor recovers such funds from the Government; or  

 

  (ii) Incur an obligation to pay a late payment interest penalty computed at the rate of interest 

established by the Secretary of the Treasury, and published in the Federal Register, for interest payments under 

section 12 of the Contracts Disputes Act of 1978 (41 U.S.C. 611) in effect at the time the Contractor accrues the 

obligation to pay an interest penalty;  

 

 (5) Notice to Contracting Officer. Notify the Contracting Officer upon—  

 

  (i) Reduction of the amount of any subsequent certified application for payment; or  

 

  (ii) Payment to the subcontractor of any withheld amounts of a progress payment, specifying—  

 

   (A) The amounts withheld under paragraph (e)(1) of this clause; and  

 

   (B) The dates that such withholding began and ended; and  
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 (6) Interest to Government. Be obligated to pay to the Government an amount equal to interest on the 

withheld payments (computed in the manner provided in 31 U.S.C. 3903(c)(1)), from the 8th day after receipt of the 

withheld amounts from the Government until—  

 

  (i) The day the identified subcontractor performance deficiency is corrected; or  

 

  (ii) The date that any subsequent payment is reduced under paragraph (e)(5)(i) of this clause.  

 

(f) Third-party deficiency reports—  

 

 (1) Withholding from subcontractor. If a Contractor, after making payment to a first-tier subcontractor, 

receives from a supplier or subcontractor of the first-tier subcontractor (hereafter referred to as a “second-tier 

subcontractor”) a written notice in accordance with the Miller Act (40 U.S.C. 3133), asserting a deficiency in such 

first-tier subcontractor’s performance under the contract for which the Contractor may be ultimately liable, and the 

Contractor determines that all or a portion of future payments otherwise due such first-tier subcontractor is subject to 

withholding in accordance with the subcontract agreement, the Contractor may, without incurring an obligation to 

pay an interest penalty under paragraph (e)(6) of this clause—  

 

  (i) Furnish to the first-tier subcontractor a notice conforming to the standards of paragraph (g) of 

this clause as soon as practicable upon making such determination; and  

 

  (ii) Withhold from the first-tier subcontractor’s next available progress payment or payments an 

amount not to exceed the amount specified in the notice of withholding furnished under paragraph (f)(1)(i) of this 

clause.  

 

 (2) Subsequent payment or interest charge. As soon as practicable, but not later than 7 days after receipt of 

satisfactory written notification that the identified subcontract performance deficiency has been corrected, the 

Contractor shall—  

 

  (i) Pay the amount withheld under paragraph (f)(1)(ii) of this clause to such first-tier 

subcontractor; or  

 

  (ii) Incur an obligation to pay a late payment interest penalty to such first-tier subcontractor 

computed at the rate of interest established by the Secretary of the Treasury, and published in the Federal Register, 

for interest payments under section 12 of the Contracts Disputes Act of 1978 (41 U.S.C. 611) in effect at the time 

the Contractor accrues the obligation to pay an interest penalty.  

 

(g) Written notice of subcontractor withholding. The Contractor shall issue a written notice of any withholding to a 

subcontractor (with a copy furnished to the Contracting Officer), specifying—  

 

 (1) The amount to be withheld;  

 

 (2) The specific causes for the withholding under the terms of the subcontract; and  

 

 (3) The remedial actions to be taken by the subcontractor in order to receive payment of the amounts 

withheld.  

 

(h) Subcontractor payment entitlement. The Contractor may not request payment from the Government of any 

amount withheld or retained in accordance with paragraph (d) of this clause until such time as the Contractor has 

determined and certified to the Contracting Officer that the subcontractor is entitled to the payment of such amount.  

 

(i) Prime-subcontractor disputes. A dispute between the Contractor and subcontractor relating to the amount or 

entitlement of a subcontractor to a payment or a late payment interest penalty under a clause included in the 

subcontract pursuant to paragraph (c) of this clause does not constitute a dispute to which the Government is a party. 

The Government may not be interpleaded in any judicial or administrative proceeding involving such a dispute.  
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(j) Preservation of prime-subcontractor rights. Except as provided in paragraph (i) of this clause, this clause shall not 

limit or impair any contractual, administrative, or judicial remedies otherwise available to the Contractor or a 

subcontractor in the event of a dispute involving late payment or nonpayment by the Contractorr or deficient 

subcontract performance or nonperformance by a subcontractor.  

 

(k) Non-recourse for prime contractor interest penalty. The Contractor’s obligation to pay an interest penalty to a 

subcontractor pursuant to the clauses included in a subcontract under paragraph (c) of this clause shall not be 

construed to be an obligation of the Government for such interest penalty. A cost-reimbursement claim may not 

include any amount for reimbursement of such interest penalty.  

 

(l) Overpayments. If the Contractor becomes aware of a duplicate contract financing or invoice payment or that the 

Government has otherwise overpaid on a contract financing or invoice payment, the Contractor shall—  

 

 (1) Remit the overpayment amount to the payment office cited in the contract along with a description of 

the overpayment including the—  

 

  (i) Circumstances of the overpayment (e.g., duplicate payment, erroneous payment, liquidation 

errors, date(s) of overpayment);  

 

  (ii) Affected contract number and delivery order number if applicable;  

 

  (iii) Affected contract line item or subline item, if applicable; and  

 

  (iv) Contractor point of contact.  

 

 (2) Provide a copy of the remittance and supporting documentation to the Contracting Officer.  

 

 

 

I.43 52.232-33 PAYMENT BY ELECTRONIC FUNDS TRANSFER--CENTRAL 

CONTRACTOR REGISTRATION 

OCT 2003 

 

(a) Method of payment. (1) All payments by the Government under this contract shall be made by electronic funds 

transfer (EFT), except as provided in paragraph (a)(2) of this clause. As used in this clause, the term “EFT” refers to 

the funds transfer and may also include the payment information transfer. 

 

 (2) In the event the Government is unable to release one or more payments by EFT, the Contractor agrees 

to either- 

 

  (i) Accept payment by check or some other mutually agreeable method of payment; or 

 

  (ii) Request the Government to extend the payment due date until such time as the Government 

can make payment by EFT (but see paragraph (d) of this clause). 

 

(b) Contractor's EFT information. The Government shall make payment to the Contractor using the EFT information 

contained in the Central Contractor Registration (CCR) database. In the event that the EFT information changes, the 

Contractor shall be responsible for providing the updated information to the CCR database. 

 

(c) Mechanisms for EFT payment. The Government may make payment by EFT through either the Automated 

Clearing House (ACH) network, subject to the rules of the National Automated Clearing House Association, or the 

Fedwire Transfer System. The rules governing Federal payments through the ACH are contained in 31 CFR part 

210. 

 

(d) Suspension of payment. If the Contractor's EFT information in the CCR database is incorrect, then the 

Government need not make payment to the Contractor under this contract until correct EFT information is entered 
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into the CCR database; and any invoice or contract financing request shall be deemed not to be a proper invoice for 

the purpose of prompt payment under this contract. The prompt payment terms of the contract regarding notice of an 

improper invoice and delays in accrual of interest penalties apply. 

 

(e)  Liability for uncompleted or erroneous transfers.  (1) If an uncompleted or erroneous transfer occurs because the 

Government used the Contractor's EFT information incorrectly, the Government remains responsible for- 

 

  (i) Making a correct payment; 

  (ii) Paying any prompt payment penalty due; and 

  (iii) Recovering any erroneously directed funds. 

 

 (2) If an uncompleted or erroneous transfer occurs because the Contractor's EFT information was incorrect, 

or was revised within 30 days of Government release of the EFT payment transaction instruction to the Federal 

Reserve System, and- 

 

  (i) If the funds are no longer under the control of the payment office, the Government is deemed to 

have made payment and the Contractor is responsible for recovery of any erroneously directed funds; or 

 

  (ii) If the funds remain under the control of the payment office, the Government shall not make 

payment, and the provisions of paragraph (d) of this clause shall apply. 

 

(f) EFT and prompt payment. A payment shall be deemed to have been made in a timely manner in accordance with 

the prompt payment terms of this contract if, in the EFT payment transaction instruction released to the Federal 

Reserve System, the date specified for settlement of the payment is on or before the prompt payment due date, 

provided the specified payment date is a valid date under the rules of the Federal Reserve System. 

 

(g) EFT and assignment of claims. If the Contractor assigns the proceeds of this contract as provided for in the 

assignment of claims terms of this contract, the Contractor shall require as a condition of any such assignment, that 

the assignee shall register in the CCR database and shall be paid by EFT in accordance with the terms of this clause. 

In all respects, the requirements of this clause shall apply to the assignee as if it were the Contractor. EFT 

information that shows the ultimate recipient of the transfer to be other than the Contractor, in the absence of a 

proper assignment of claims acceptable to the Government, is incorrect EFT information within the meaning of 

paragraph (d) of this clause. 

 

(h) Liability for change of EFT information by financial agent.  The Government is not liable for errors resulting 

from changes to EFT information made by the Contractor's financial agent. 

 

(i) Payment information. The payment or disbursing office shall forward to the Contractor available payment 

information that is suitable for transmission as of the date of release of the EFT instruction to the Federal Reserve 

System. The Government may request the Contractor to designate a desired format and method(s) for delivery of 

payment information from a list of formats and methods the payment office is capable of executing. However, the 

Government does not guarantee that any particular format or method of delivery is available at any particular 

payment office and retains the latitude to use the format and delivery method most convenient to the Government.  

If the Government makes payment by check in accordance with paragraph (a) of this clause, the Government shall 

mail the payment information to the remittance address contained in the CCR database. 

 

 

I.44 52.233-01 DISPUTES 

ATSO 

JULY 2002 

 

(a) This contract is subject to the Contract Disputes Act of 1978, as amended (41 U.S.C. 601-613).  

(b) Except as provided in the Act, all disputes arising under or relating to this contract shall be resolved under this 

clause.  

(c) “Claim,” as used in this clause, means a written demand or written assertion by one of the contracting parties 

seeking, as a matter of right, the payment of money in a sum certain, the adjustment or interpretation of contract 

http://uscode.house.gov/uscode-cgi/fastweb.exe?getdoc+uscview+t41t42+2+13++%2841%29%20%20AND%20%28%2841%29%20ADJ%20USC%29%3ACITE%20%20%20%20%20%20%20%20%20
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terms, or other relief arising under or relating to this contract. However, a written demand or written assertion by the 

Contractor seeking the payment of money exceeding $100,000 is not a claim under the Act until certified. A 

voucher, invoice, or other routine request for payment that is not in dispute when submitted is not a claim under the 

Act. The submission may be converted to a claim under the Act, by complying with the submission and certification 

requirements of this clause, if it is disputed either as to liability or amount or is not acted upon in a reasonable time.  

(d)(1) A claim by the Contractor shall be made in writing and, unless otherwise stated in this contract, submitted 

within 6 years after accrual of the claim to the Contracting Officer for a written decision. A claim by the 

Government against the Contractor shall be subject to a written decision by the Contracting Officer.  

(2)(i) The Contractor shall provide the certification specified in paragraph (d)(2)(iii) of this clause when 

submitting any claim exceeding $100,000.  

(ii) The certification requirement does not apply to issues in controversy that have not been submitted as all 

or part of a claim.  

(iii) The certification shall state as follows: “I certify that the claim is made in good faith; that the 

supporting data are accurate and complete to the best of my knowledge and belief; that the amount requested 

accurately reflects the contract adjustment for which the Contractor believes the Government is liable; and that I am 

duly authorized to certify the claim on behalf of the Contractor.”  

(3) The certification may be executed by any person duly authorized to bind the Contractor with respect to the 

claim.  

(e) For Contractor claims of $100,000 or less, the Contracting Officer must, if requested in writing by the 

Contractor, render a decision within 60 days of the request. For Contractor-certified claims over $100,000, the 

Contracting Officer must, within 60 days, decide the claim or notify the Contractor of the date by which the decision 

will be made.  

(f) The Contracting Officer’s decision shall be final unless the Contractor appeals or files a suit as provided in the 

Act.  

(g) If the claim by the Contractor is submitted to the Contracting Officer or a claim by the Government is 

presented to the Contractor, the parties, by mutual consent, may agree to use alternative dispute resolution (ADR). If 

the Contractor refuses an offer for ADR, the Contractor shall inform the Contracting Officer, in writing, of the 

Contractor’s specific reasons for rejecting the offer.  

(h) The Government shall pay interest on the amount found due and unpaid from (1) the date that the Contracting 

Officer receives the claim (certified, if required); or (2) the date that payment otherwise would be due, if that date is 

later, until the date of payment. With regard to claims having defective certifications, as defined in FAR 33.201, 

interest shall be paid from the date that the Contracting Officer initially receives the claim. Simple interest on claims 

shall be paid at the rate, fixed by the Secretary of the Treasury as provided in the Act, which is applicable to the 

period during which the Contracting Officer receives the claim and then at the rate applicable for each 6-month 

period as fixed by the Treasury Secretary during the pendency of the claim.  

(i) The Contractor shall proceed diligently with performance of this contract, pending final resolution of any 

request for relief, claim, appeal, or action arising under the contract, and comply with any decision of the 

Contracting Officer.  

 

 

I.45 52.236-01 PERFORMANCE OF WORK BY THE SUBCONTRACTOR 

ATSO 

APRIL 1984 

 

The subcontractor shall perform on the site, and with its own organization, work equivalent to at least 15% (fifteen 

percent) of the total amount of work to be performed under the contract.  This percentage may be reduced by a 

supplemental agreement to this contract if, during performing the work, the subcontractor requests a reduction and 

the Contracting Officer determines that the reduction would be to the advantage of the Government. 

 

 

https://www.acquisition.gov/far/current/html/Subpart%2033_2.html#wp1079863
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I.46 52.236-02 DIFFERING SITE CONDITIONS APRIL 1984 
 

a) The Contractor shall promptly, and before the conditions are disturbed, give a written notice to the 

Contracting Officer of— 

 

1. Unknown physical conditions at the site, of an unusual nature, which differ materially from those 

ordinarily encountered and generally recognized as inhering in work of the character provided for in 

the Contract. 

 

b) The Contracting Officer shall investigate the site conditions promptly after receiving the notice. If the 

conditions do materially so differ and cause an increase or decrease in the Contractor’s cost of, or the time 

required for, performing any part of the work under this Contract, whether or not changed as a result of the 

conditions, an equitable adjustment shall be made under this clause and the Contract modified in writing 

accordingly. 

 

c) No request by the Contractor for an equitable adjustment to the Contract under this clause shall be allowed, 

unless the Contractor has given the written notice required; provided, that the time prescribed in paragraph 

(a) of this clause for giving written notice may be extended by the Contracting Officer. 

 

d) No request by the Contractor for an equitable adjustment to the Contract for differing site conditions shall 

be allowed if made after final payment under this Contract. 

 

 

 

I.47 52.236-03 SITE INVESTIGATION AND CONDITIONS AFFECTING THE WORK APRIL 1984 
 

(a) The Contractor acknowledges that it has taken steps reasonably necessary to ascertain the nature and location 

of the work, and that it has investigated and satisfied itself as to the general and local conditions which can affect the 

work or its cost, including but not limited to (1) conditions bearing upon transportation, disposal, handling, and 

storage of materials; (2) the availability of labor, water, electric power, and roads; (3) uncertainties of weather, river 

stages, tides, or similar physical conditions at the site; (4) the conformation and conditions of the ground; and (5) the 

character of equipment and facilities needed preliminary to and during work performance. The Contractor also 

acknowledges that it has satisfied itself as to the character, quality, and quantity of surface and subsurface materials 

or obstacles to be encountered insofar as this information is reasonably ascertainable from an inspection of the site, 

including all exploratory work done by the Government, as well as from the drawings and specifications made a part 

of this contract. Any failure of the Contractor to take the actions described and acknowledged in this paragraph will 

not relieve the Contractor from responsibility for estimating properly the difficulty and cost of successfully 

performing the work, or for proceeding to successfully perform the work without additional expense to the 

Government.  

(b) The Government assumes no responsibility for any conclusions or interpretations made by the Contractor 

based on the information made available by the Government. Nor does the Government assume responsibility for 

any understanding reached or representation made concerning conditions which can affect the work by any of its 

officers or agents before the execution of this contract, unless that understanding or representation is expressly stated 

in this contract.  

 

 

 

I.48 52.236-05 MATERIAL AND WORKMANSHIP APRIL 1984 
 

(a) All equipment, material, and articles incorporated into the work covered by this contract shall be new and of 

the most suitable grade for the purpose intended, unless otherwise specifically provided in this contract. References 

in the specifications to equipment, material, articles, or patented processes by trade name, make, or catalog number, 

shall be regarded as establishing a standard of quality and shall not be construed as limiting competition. The 

Contractor may, at its option, use any equipment, material, article, or process that, in the judgment of the 
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Contracting Officer, is equal to that named in the specifications, unless otherwise specifically provided in this 

contract.  

(b) The Contractor shall obtain the Contracting Officer’s approval of the machinery and mechanical and other 

equipment to be incorporated into the work. When requesting approval, the Contractor shall furnish to the 

Contracting Officer the name of the manufacturer, the model number, and other information concerning the 

performance, capacity, nature, and rating of the machinery and mechanical and other equipment. When required by 

this contract or by the Contracting Officer, the Contractor shall also obtain the Contracting Officer’s approval of the 

material or articles which the Contractor contemplates incorporating into the work. When requesting approval, the 

Contractor shall provide full information concerning the material or articles. When directed to do so, the Contractor 

shall submit samples for approval at the Contractor’s expense, with all shipping charges prepaid. Machinery, 

equipment, material, and articles that do not have the required approval shall be installed or used at the risk of 

subsequent rejection.  

(c) All work under this contract shall be performed in a skillful and workmanlike manner. The Contracting 

Officer may require, in writing, that the Contractor remove from the work any employee the Contracting Officer 

deems incompetent, careless, or otherwise objectionable.  

 

 

 

I.49 52.236-06 SUPERINTENDENCE BY THE CONTRACTOR APRIL 1984 
 

At all times during performance of this contract and until the work is completed and accepted, the Contractor 

shall directly superintend the work or assign and have on the worksite a competent superintendent who is 

satisfactory to the Contracting Officer and has authority to act for the Contractor.  

 

 

I.50 52.236-07 PERMITS AND RESPONSIBILITIES NOV 1991 
 

The Contractor shall, without additional expense to the Government, be responsible for obtaining any necessary 

licenses and permits, and for complying with any Federal, State, and municipal laws, codes, and regulations 

applicable to the performance of the work. The Contractor shall also be responsible for all damages to persons or 

property that occur as a result of the Contractor’s fault or negligence. The Contractor shall also be responsible for all 

materials delivered and work performed until completion and acceptance of the entire work, except for any 

completed unit of work which may have been accepted under the contract.  

 

 

 

I.51 52.236-08 OTHER CONTRACTS APRIL 1984 
 

The Government may undertake or award other contracts for additional work at or near the site of the work under 

this contract. The Contractor shall fully cooperate with the other contractors and with Government employees and 

shall carefully adapt scheduling and performing the work under this contract to accommodate the additional work, 

heeding any direction that may be provided by the Contracting Officer. The Contractor shall not commit or permit 

any act that will interfere with the performance of work by any other contractor or by Government employees. 

 

 

 

I.52 52.236-09 PROTECTION OF EXISTING VEGETATION, STRUCTURES, 

EQUIPMENT, UTILITIES, AND IMPROVEMENTS 

APRIL 1984 

 

(a) The Contractor shall preserve and protect all structures, equipment, and vegetation (such as trees, shrubs, and 

grass) on or adjacent to the work site, which are not to be removed and which do not unreasonably interfere with the 

work required under this contract. The Contractor shall only remove trees when specifically authorized to do so, and 

shall avoid damaging vegetation that will remain in place. If any limbs or branches of trees are broken during 

contract performance, or by the careless operation of equipment, or by workmen, the Contractor shall trim those 
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limbs or branches with a clean cut and paint the cut with a tree-pruning compound as directed by the Contracting 

Officer.  

(b) The Contractor shall protect from damage all existing improvements and utilities (1) at or near the work site, 

and (2) on adjacent property of a third party, the locations of which are made known to or should be known by the 

Contractor. The Contractor shall repair any damage to those facilities, including those that are the property of a third 

party, resulting from failure to comply with the requirements of this contract or failure to exercise reasonable care in 

performing the work. If the Contractor fails or refuses to repair the damage promptly, the Contracting Officer may 

have the necessary work performed and charge the cost to the Contractor.  

 

 

 

I.53 52.236-10 OPERATIONS AND STORAGE AREAS APRIL 1984 
 

 (a) The Contractor shall confine all operations (including storage of materials) on Government premises to areas 

authorized or approved by the Contracting Officer. The Contractor shall hold and save the Government, its officers 

and agents, free and harmless from liability of any nature occasioned by the Contractor’s performance.  

(b) Temporary buildings (e.g., storage sheds, shops, offices) and utilities may be erected by the Contractor only 

with the approval of the Contracting Officer and shall be built with labor and materials furnished by the Contractor 

without expense to the Government. The temporary buildings and utilities shall remain the property of the 

Contractor and shall be removed by the Contractor at its expense upon completion of the work. With the written 

consent of the Contracting Officer, the buildings and utilities may be abandoned and need not be removed.  

(c) The Contractor shall, under regulations prescribed by the Contracting Officer, use only established roadways, 

or use temporary roadways constructed by the Contractor when and as authorized by the Contracting Officer. When 

materials are transported in prosecuting the work, vehicles shall not be loaded beyond the loading capacity 

recommended by the manufacturer of the vehicle or prescribed by any Federal, State, or local law or regulation. 

When it is necessary to cross curbs or sidewalks, the Contractor shall protect them from damage. The Contractor 

shall repair or pay for the repair of any damaged curbs, sidewalks, or roads.  

  

I.54 52.236-11 USE AND POSSESSION PRIOR TO COMPLETION APRIL 1984 
 

a) The Tribe shall have the right to take possession of or use any completed or partially completed part of the 

Work. Before taking possession of or using any work, the Contracting Officer shall furnish the Contractor a 

list of items of work remaining to be performed or corrected on those portions of the work that the Tribe 

intends to take possession of or use. However, failure of the Contracting Officer to list any item of work 

shall not relieve the Contractor of responsibility for complying with the terms of the Contract. The Tribe’s 

possession or use shall not be deemed an acceptance of any work under the Contract. 

 

b) While the Tribe has such possession or use, the Contractor shall be relieved of the responsibility for the loss 

of or damage to the work resulting from the Tribe’s possession or use, notwithstanding the terms of the 

clause in this Contract entitled “Permits and Responsibilities.” If prior possession or use by the Tribe delays 

the progress of the work or causes additional expense to the Contractor, an equitable adjustment shall be 

made in the Contract price or the time of completion, and the Contract shall be modified in writing 

accordingly. 

 

 

 

I.55 52.236-12 CLEANING UP APRIL 1984 
 

The Contractor shall at all times keep the work area, including storage areas, free from accumulations of waste 

materials. Before completing the work, the Contractor shall remove from the work and premises any rubbish, tools, 

scaffolding, equipment, and materials that are not the property of the Government. Upon completing the work, the 

Contractor shall leave the work area in a clean, neat, and orderly condition satisfactory to the Contracting Officer.  
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I.56 52.236-13 ACCIDENT PREVENTION NOV 1991 
 

(a) The Contractor shall provide and maintain work environments and procedures which will—  

(1) Safeguard the public and Government personnel, property, materials, supplies, and equipment exposed to 

Contractor operations and activities;  

(2) Avoid interruptions of Government operations and delays in project completion dates; and  

(3) Control costs in the performance of this contract.  

(b) For these purposes on contracts for construction or dismantling, demolition, or removal of improvements, the 

Contractor shall—  

(1) Provide appropriate safety barricades, signs, and signal lights;  

(2) Comply with the standards issued by the Secretary of Labor at 29 CFR Part 1926 and 29 CFR Part 1910; 

and  

(3) Ensure that any additional measures the Contracting Officer determines to be reasonably necessary for the 

purposes are taken.  

(c) If this contract is for construction or dismantling, demolition or removal of improvements with any 

Department of Defense agency or component, the Contractor shall comply with all pertinent provisions of the latest 

version of U.S. Army Corps of Engineers Safety and Health Requirements Manual, EM 385-1-1, in effect on the 

date of the solicitation.  

(d) Whenever the Contracting Officer becomes aware of any noncompliance with these requirements or any 

condition which poses a serious or imminent danger to the health or safety of the public or Government personnel, 

the Contracting Officer shall notify the Contractor orally, with written confirmation, and request immediate 

initiation of corrective action. This notice, when delivered to the Contractor or the Contractor’s representative at the 

work site, shall be deemed sufficient notice of the noncompliance and that corrective action is required. After 

receiving the notice, the Contractor shall immediately take corrective action. If the Contractor fails or refuses to 

promptly take corrective action, the Contracting Officer may issue an order stopping all or part of the work until 

satisfactory corrective action has been taken. The Contractor shall not be entitled to any equitable adjustment of the 

contract price or extension of the performance schedule on any stop work order issued under this clause.  

(e) The Contractor shall insert this clause, including this paragraph (e), with appropriate changes in the 

designation of the parties, in subcontracts.  

 

 

I.57 Adapted from 

52.236-15 
SCHEDULES FOR CONSTRUCTION CONTRACTS APRIL 1984 

 

a) The Contractor shall, within ten days after receipt of Notice to Proceed (anticipated to be issued after 

Government receipt and approval of the Contractor’s Safety Program), prepare and submit to the 

Contracting Officer for approval three copies of a Schedule showing the order in which the Contractor 

proposes to perform the Work, and the dates on which the Contractor contemplates starting and completing 

the several salient features of the Work (including acquiring materials, plant, and equipment). The schedule 

shall be in the form of a progress chart of suitable scale to indicate appropriately the percentage of work 

scheduled for completion by any given date during the period. If the Contractor fails to submit a schedule 

within the time prescribed, the Contracting Officer may withhold approval of progress payments until the 

Contractor submits the required schedule. 

 

b) The Contractor shall enter the actual progress on the chart as directed by the Contracting Officer, and upon 

doing so shall immediately deliver three copies of the annotated schedule to the Contracting Officer. If, in 

the opinion of the Contracting Officer, the Contractor falls behind the approved schedule, the Contractor 

shall take steps necessary to improve its progress, including those that may be required by the Contracting 

Officer, without additional cost to the Government. In this circumstance, the Contracting Officer may 

require the Contractor to increase the number of shifts, overtime operations, days of work, and/or the 

amount of construction plant, and to submit for approval any supplementary schedule or schedules in chart 

form as the Contracting Officer deems necessary to demonstrate how the approved rate of progress will be 

regained. 

 

c) Failure of the Contractor to comply with the requirements of the Contracting Officer under this clause shall 

be grounds for a determination by the Contracting Officer that the Contractor is not prosecuting the Work 
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with sufficient diligence to ensure completion within the time specified in the Contract. Upon making this 

determination, the Contracting Officer may terminate the Contractor’s right to proceed with the Work, or 

any separable part of it, in accordance with the default terms of this Contract. 

 

 

I.58 Adapted from 

52.236-17 
LAYOUT OF WORK APRIL 1984 

 

The Contractor shall lay out its work from Governmentally-established base lines and bench marks indicated on the 

drawings, and shall be responsible for all measurements in connection with the layout. The Contractor shall furnish, 

at its own expense, all stakes, templates, platforms, equipment, tools, materials, and labor required to lay out any 

part of the Work.  The Contractor shall be responsible for executing the Work to the lines and grades that may be 

established or indicated by the Contracting Officer. The Contractor shall also be responsible for maintaining and 

preserving all stakes and other marks established by the Contracting Officer until authorized to remove them. If such 

marks are destroyed by the Contractor or through its negligence before their removal is authorized, the Contracting 

Officer may replace them and deduct the expense of the replacement from any amounts due or to become due to the 

Contractor. 

 

 

I.59 52.236-21 SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION FEB 1997 
 

(a) The Contractor shall keep on the work site a copy of the drawings and specifications and shall at all times 

give the Contracting Officer access thereto. Anything mentioned in the specifications and not shown on the 

drawings, or shown on the drawings and not mentioned in the specifications, shall be of like effect as if shown or 

mentioned in both. In case of difference between drawings and specifications, the specifications shall govern. In 

case of discrepancy in the figures, in the drawings, or in the specifications, the matter shall be promptly submitted to 

the Contracting Officer, who shall promptly make a determination in writing. Any adjustment by the Contractor 

without such a determination shall be at its own risk and expense. The Contracting Officer shall furnish from time to 

time such detailed drawings and other information as considered necessary, unless otherwise provided.  

(b) Wherever in the specifications or upon the drawings the words “directed,” “required,” “ordered,” 

“designated,” “prescribed,” or words of like import are used, it shall be understood that the “direction,” 

“requirement,” “order,” “designation,” or “prescription,” of the Contracting Officer is intended and similarly the 

words “approved,” “acceptable,” “satisfactory,” or words of like import shall mean “approved by,” or “acceptable 

to,” or “satisfactory to” the Contracting Officer, unless otherwise expressly stated.  

(c) Where “as shown,” “as indicated,” “as detailed,” or words of similar import are used, it shall be understood 

that the reference is made to the drawings accompanying this contract unless stated otherwise. The word “provided” 

as used herein shall be understood to mean “provide complete in place,” that is “furnished and installed.”  

(d) Shop drawings means drawings, submitted to the Government by the Contractor, subcontractor, or any lower 

tier subcontractor pursuant to a construction contract, showing in detail (1) the proposed fabrication and assembly of 

structural elements, and (2) the installation (i.e., fit, and attachment details) of materials or equipment. It includes 

drawings, diagrams, layouts, schematics, descriptive literature, illustrations, schedules, performance and test data, 

and similar materials furnished by the contractor to explain in detail specific portions of the work required by the 

contract. The Government may duplicate, use, and disclose in any manner and for any purpose shop drawings 

delivered under this contract.  

(e) If this contract requires shop drawings, the Contractor shall coordinate all such drawings, and review them for 

accuracy, completeness, and compliance with contract requirements and shall indicate its approval thereon as 

evidence of such coordination and review. Shop drawings submitted to the Contracting Officer without evidence of 

the Contractor’s approval may be returned for resubmission. The Contracting Officer will indicate an approval or 

disapproval of the shop drawings and if not approved as submitted shall indicate the Government’s reasons therefor. 

Any work done before such approval shall be at the Contractor’s risk. Approval by the Contracting Officer shall not 

relieve the Contractor from responsibility for any errors or omissions in such drawings, nor from responsibility for 

complying with the requirements of this contract, except with respect to variations described and approved in 

accordance with (f) of this clause.  

(f) If shop drawings show variations from the contract requirements, the Contractor shall describe such variations 

in writing, separate from the drawings, at the time of submission. If the Contracting Officer approves any such 
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variation, the Contracting Officer shall issue an appropriate contract modification, except that, if the variation is 

minor or does not involve a change in price or in time of performance, a modification need not be issued.  

(g) The Contractor shall submit to the Contracting Officer for approval four copies (unless otherwise indicated) 

of all shop drawings as called for under the various headings of these specifications. Three sets (unless otherwise 

indicated) of all shop drawings, will be retained by the Contracting Officer and one set will be returned to the 

Contractor. 

 

 

 

I.60 Adapted from 

52.236-26 
PRECONSTRUCTION CONFERENCE FEB 1995 

  

If the Contracting Officer decides to conduct a preconstruction conference, the contractor will be notified and 

will be required to attend. The Contracting Officer’s notification will include specific details regarding the date, 

time, and location of the conference, any need for attendance by subcontractors, and information regarding the items 

to be discussed.  

 

 

 

I.61 52.243-04 CHANGES – ATSO JUNE 2007 
 

a) The Contracting Officer may, at any time, without notice to the sureties, if any, by written order designated or 

indicated to be a change order, make changes in the work within the general scope of the contract, including 

changes—  

(1) In the specifications (including drawings and designs);  

(2) In the method or manner of performance of the work;  

(3) In the Government-furnished property or services; or  

(4) Directing acceleration in the performance of the work.  

(b) Any other written or oral order (which, as used in this paragraph (b), includes direction, instruction, 

interpretation, or determination) from the Contracting Officer that causes a change shall be treated as a change order 

under this clause; Provided, that the Contractor gives the Contracting Officer written notice stating—  

(1) The date, circumstances, and source of the order; and  

(2) That the Contractor regards the order as a change order.  

(c) Except as provided in this clause, no order, statement, or conduct of the Contracting Officer shall be treated as 

a change under this clause or entitle the Contractor to an equitable adjustment.  

(d) If any change under this clause causes an increase or decrease in the Contractor’s cost of, or the time required 

for, the performance of any part of the work under this contract, whether or not changed by any such order, the 

Contracting Officer shall make an equitable adjustment and modify the contract in writing. However, except for an 

adjustment based on defective specifications, no adjustment for any change under paragraph (b) of this clause shall 

be made for any costs incurred more than 20 days before the Contractor gives written notice as required. In the case 

of defective specifications for which the Government is responsible, the equitable adjustment shall include any 

increased cost reasonably incurred by the Contractor in attempting to comply with the defective specifications.  

(e) The Contractor must assert its right to an adjustment under this clause within 30 days after (1) receipt of a 

written change order under paragraph (a) of this clause or (2) the furnishing of a written notice under paragraph (b) 

of this clause, by submitting to the Contracting Officer a written statement describing the general nature and amount 

of the proposal, unless this period is extended by the Government. The statement of proposal for adjustment may be 

included in the notice under paragraph (b) of this clause.  

(f) No proposal by the Contractor for an equitable adjustment shall be allowed if asserted after final payment 

under this contract.  
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I.62 52.243-05 CHANGES AND CHANGED CONDITIONS APRIL 1984 
 

(a) The Contracting Officer may, in writing, order changes in the drawings and specifications within the general 

scope of the contract.  

(b) The Contractor shall promptly notify the Contracting Officer, in writing, of subsurface or latent physical 

conditions differing materially from those indicated in this contract or unknown unusual physical conditions at the 

site before proceeding with the work.  

(c) If changes under paragraph (a) or conditions under paragraph (b) increase or decrease the cost of, or time 

required for performing the work, the Contracting Officer shall make an equitable adjustment (see paragraph (d)) 

upon submittal of a “proposal for adjustment” (hereafter referred to as proposal) by the Contractor before final 

payment under the contract.  

(d) The Contracting Officer shall not make an equitable adjustment under paragraph (b) unless—  

(1) The Contractor has submitted and the Contracting Officer has received the required written notice; or  

(2) The Contracting Officer waives the requirement for the written notice.  

(e) Failure to agree to any adjustment shall be a dispute under the Disputes clause.  

 

 

 

I.63 WBR 

1452.232-81 

PAYMENT FOR MOBILIZATION AND PREPARATORY WORK--

BUREAU OF RECLAMATION 

MAY 2000 

 

(a) General.  Payment for the Mobilization and Preparatory Work line item of the schedule will be made as reflected 

herein.  To the extent that this line item exceeds the percentage of total contract pricing as estimated by the 

Contracting Officer in WBR 1452.236-85, Instruction for Mobilization and Preparatory Work Schedule Line Item, 

payment will be made as reflected in Section (d)(5) below.  Reclamation will make payment to the Contractor in 

accordance with this clause for operations including, but not limited to, those necessary for -- 

 

 (1) Movement of personnel, equipment, supplies, and incidentals to the project site;  

 

 (2) The establishment of offices, buildings, plants and other facilities, at the site (excludes temporary 

buildings (e.g. storage sheds, shops, offices) and utilities listed in the Operations and Storage Areas clause of this 

contract);  

 

 (3) Payment of premiums for project bonds and insurance; and 

 

 (4) Other work and operations which must be performed or costs incurred incident to the initiation of 

meaningful work at the site and for which the contract does not otherwise provide for payment. 

 

(b) Facilities and equipment covered by mobilization work.   

 

 (1) All facilities, plant, and equipment which are established at, or brought to, the site shall be deemed to be 

subject to the provisions of this paragraph unless the Contracting Officer specifically provides other written 

authorization for a particular item or items.   

 

 (2) The Contractor shall be solely responsible for the adequacy, efficiency, use, protection, maintenance, 

repair, and preservation of all facilities, plant, and equipment on site.   

 

 (3) The facilities, plant, and equipment covered by this paragraph shall not be dismantled or removed from 

the site prior to completion of the work under the contract without the written authorization of the Contracting 

Officer.   

 

(c) Termination for default. Should the Contractor be terminated for default as provided by the Default clause of this 

contract --  
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 (1) All facilities, plant, and equipment on the site shall be subject to the Government's right to take 

possession of and utilize such items for the purpose of completing the work;    

 

 (2) The Contractor shall provide evidence of encumbrances, liens, or other security interests, to the 

Contracting Officer; and  

 

 (3) Any encumbrance, lien, or other security interest on such facilities, plant, or equipment shall be 

subordinated to the Government's rights under the Default clause of this contract to utilize all facilities, plant, and 

equipment to complete the work under the contract.   

 

(d) Payment.  Payment for mobilization and preparatory work under paragraph (a) of this clause shall be made at the 

contractor lump sum price for this item as contained in the Schedule.  Progress payments for mobilization and 

preparatory work shall be made as follows -- 

 

 (1) In accordance with paragraph (g) of the Payments under Fixed Price Construction Contracts clause of 

this contract and upon submission of a proper invoice, the Government will reimburse the Contractor for the total 

amount of premiums paid for performance and payment bonds as required by the Performance and Payment Bond 

Requirements clause of this contract and for any insurance which is specified as payable by the Government under 

this contract.   

 

 (2) Except as provided in (d)(1)above, progress payments for mobilization and preparatory work shall not 

be considered a separate division of work for the purposes of progress payments and shall be subject to retainage 

before payment of the total amount for this contract line item. 

 

 (3) After 7 days after NTP, 10% of the mobilization costs shall be paid.  When progress payments totaling 

5 percent of the total original contract amount have been made by the Government for all other work accomplished 

under the contract, the Government shall pay the Contractor 40 percent of the mobilization and preparatory work 

contract line item amount. 

 

(4)When progress payments totaling 10% percent of the total original contract amount have been made by 

the Government for all other work accomplished under the contract, the balance of the amount for the mobilization 

and preparatory work contract line item shall be paid to the Contractor. 

  

 

I.64 WBR 

1452.237-80 

SECURITY REQUIREMENTS – BUREAU OF RECLAMATION OCT 2006 

 

(a) General Security Requirements: 

 (1) This clause addresses security requirements, including general procedural requirements, information 

security requirements, contractor employee suitability requirements, identification card requirements, site security 

requirements, and information technology security requirements. Within this clause, COR means Contracting 

Officer's Representative.  If there is no COR appointed and identified to the Contractor, the term instead will mean 

the Program Manager or any other authorized individual responsible for technical oversight under the contract. 

“Work site” means the Government facility, office, construction site, and any other area within the Government 

office or facility that the Contractor must access to accomplish work under this contract. 

  (2) The work performed under this contract shall only be accomplished by individuals (in the employment 

of the Contractor or any subcontractors) whose conduct and behavior is consistent with the efficiency of the Federal 

Service and the requirements of this contract, and who are acceptable to the CO.  If Reclamation finds a Contractor 

employee to be unsuitable or unfit for his or her assigned duties, the CO will direct the Contractor to remove the 

individual from the contract and access to the Federal facility at which the contract activities are occurring. 

 (3) The Contractor's employees governed by this contract may need access to sensitive information and/or 

may need access to designated Controlled Access Areas (CAAs). The Federal Government (Government) reserves 

the right, in its sole discretion, to determine suitability of Contractor personnel and deny access to any sensitive 

information or project specific area to any personnel for any cause. 

 (4) The Contractor is responsible for informing and ensuring compliance by its employees with any 
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applicable security procedures of the Government facility where work may be performed under this contract.  

 (5) Any Contractor employee that will have access to a Federally-controlled facility or information system 

will be required to have a Government-issued identification card, consisting of either a Personal Identity 

Verification (PIV) Card, a temporary identification card, or a visitor badge. During performance of the contract, the 

Contractor shall keep the COR apprised of any changes in personnel, or changes in personnel access or duration, to 

ensure that performance is not delayed by compliance with credentialing processes. 

 (6) A Contractor employee will not be provided access to a Government facility or information system until 

a Government PIV Card, temporary identification card, or visitor identification badge has been issued to the 

Contractor employee. For those individuals that will be receiving a PIV Card, the Government may, at its discretion, 

issue a temporary identification card or visitor identification badge  after the background investigation forms have 

been received and the investigation is initiated. 

 (7) All Contractor employees shall access the facility via the facility's entry screening system and visibly 

display the Government-issued PIV Card, temporary identification card, or visitor identification badge at all times. 

Contractor employees must visibly wear the Government-issued identification card at all times they are on 

Government facilities. Contractor employees are responsible for the safekeeping of all Government-issued 

identification cards, whether on-site or off-site. Cards that have been lost, damaged, or stolen must be reported to the 

COR within 24 hours.  The Contractor shall return all identification cards and card keys and any other Government 

property and information upon completion of performance or when personnel depart permanently or for a period of 

7 days or more. The Contractor may be required to turn in access control cards or identification cards on a daily 

basis. 

 (8) Misuse or loss of access control or identification cards, or failure to comply with required surrender of 

such cards may, at Government discretion, result in Contractor personnel being denied access to the work site, at no 

cost to Government. The Contractor may be charged up to $500 for each occurrence for any required replacement of 

Government-issued access control or identification cards due to loss or misuse. At the end of contract performance, 

or when a Contractor employee is no longer working under this contract, the Contractor shall ensure that all access 

control and identification cards are returned to the COR.  

 (9) All Contractor personnel, including subcontractor personnel, with access to the work site shall be U.S. 

citizens or foreign individuals legally residing in, or legally admitted to, the U.S. At the direction of the COR, the 

Contractor shall provide to the COR, in writing, the name and nationality of all non-U.S. citizens working under this 

contract. For those individuals with access to the work site, the Contractor shall also provide documentation that the 

foreign individual is legally residing in, or has been legally admitted to, the U.S.  

 (10) The Contractor shall report all contacts with entities, individuals, and counsel/representatives 

(including foreign entities and foreign nationals) who seek in any way to obtain unauthorized access to sensitive 

information or areas. The Contractor shall report any violations of contract provisions, laws, executive orders, 

regulations, and guidance to the CO. The Contractor shall report any information raising a doubt as to whether an 

individual's eligibility for continued employment or access to sensitive information is consistent with the interests of 

National Security and the Public Trust. 

 (11) Unsanctioned, negligent, or willful inappropriate action on the part of the Contractor (or its 

employees) may result in termination of the contract or removal of some Contractor employees from Reclamation 

facilities at no cost to the Government. These actions include, but are not limited to, exploration of a sensitive 

system and/or information, introduction of unauthorized and/or malicious software, or failure to follow prescribed 

access control policies and/or security procedures. Failure to comply with Reclamation policies, procedures, or other 

published security requirements may result in termination of the contract or removal of some contracted employees 

from Reclamation buildings and/or facilities at no cost to the Government.  

 (12) All provisions of this clause shall equally apply to all subcontractors. The Contractor shall incorporate 

the substance of this clause in all subcontracts. 

 (13) These security requirements apply to all sections of this Contract including Contract Drawings and 

other Contract Specifications as applicable. Related documents include other general provisions of Construction or 

Operations and Maintenance type Contracts, including FAR clauses by reference or as amended by related 

documents. 

 

(b) Information Security Requirements. 

 (1) The term “sensitive information” means any information which warrants a degree of protection and 

administrative control as defined by Reclamation or that meets the criteria for exemption from public disclosure set 

forth under Sections 552 and 552a of Title 5, United States Code: the Freedom of Information Act and the Privacy 

Act. Sensitive information is generally categorized as FOR OFFICIAL USE ONLY (FOUO) information, but in 
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some cases may include other unclassified information. (The protection of National Classified information is beyond 

the scope of this clause.  If any work on Classified information is required under this contract, it is addressed under 

other contract clauses.) The Contractor shall protect this type of information from unauthorized release into public 

domain, or to unauthorized persons, organizations, or subcontractors. Information which, either alone or in 

aggregate, is deemed sensitive by Reclamation shall be handled and protected in accordance with Reclamation 

Directives and Standards for Identifying and Safeguarding FOR OFFICIAL USE ONLY (FOUO) Information, 

which is available at http://www.usbr.gov/recman/DandS.html#sle. 

 (2) Any Government-furnished information/material does not become the property of the Contractor and 

may be withdrawn at any time. Upon expiration of the contract, all documents released to the Contractor and any 

material created using data from such documents shall be returned to the COR for final disposition. Only with prior 

authorization from the CO may the Contractor retain the material. The Contractor or subcontractor shall not disclose 

or release the materials provided to the Contractor to any individuals of the Contractor's organization not directly 

engaged in providing services under the contract or that do not have a valid need-to-know. All technical data 

provided to the Contractor by the Government shall be protected from public or private disclosure in accordance 

with the markings printed on them. All other information relating to the items to be delivered or the services to be 

performed under this contract shall not be disclosed by any means without prior approval of the CO. Prohibited 

dissemination or disclosure includes, but is not limited to: permitting access to such information by foreign nationals 

or by immigrant aliens who may be employed by the Contractor, publication of technical or scientific papers, 

advertising, and disclosure to Contractor staff not investigated and deemed acceptable at the appropriate 

contract/information sensitivity level, or any other proposed public release. The Contractor shall maintain, and 

furnish upon demand of the CO, records of the names of individuals who have access to sensitive material in its 

custody. All questions regarding information security, access, and control shall be referred to the COR. 

 (3)  The Contractor shall not release to anyone outside the Contractor's organization any sensitive, or 

otherwise protected information, regardless of medium in which it is contained (for example, film, tape, document, 

electronic), pertaining to any part of this contract or any Reclamation program or activity, unless the CO has given 

prior written approval. This includes, but is not limited to, news releases, marketing promotions, articles, interviews, 

reports, and any other media releases. Requests for approval shall identify the specific information to be released, 

the medium to be used, the purpose for the release, and a description of the need-to-know. The Contractor shall 

submit its request to the CO before the proposed date for release. Subcontractors shall submit requests for 

authorization to release through the prime Contractor to the CO. 

 (4) The Contractor shall notify the COR immediately when known or suspected loss/compromise of 

sensitive information or other documents, notes, drawings, sketches, reports, photographs, exposed film or similar 

information which may affect the security interests of Government has occurred. This requirement extends to 

employees and other personnel working on behalf of the Contractor, and expands responsibility to include prompt 

reporting of security issues, including observed or subsequently discovered efforts by unauthorized persons to gain 

unauthorized access to sensitive information. 

 

 

 

I.65 1452.215-71 USE AND DISCLOSURE OF PROPOSAL INFORMATION -- 

DEPARTMENT OF THE INTERIOR – ATSO 

APR 1984 

 

(a) Definitions. For the purposes of this provision and the Freedom of Information Act (5 U.S.C. 552), the following 

terms shall have the meaning set forth below:  

 

(1) “Trade Secret” means an unpatented, secret, commercially valuable plan, appliance, formula, or process, which 

is used for making, preparing, compounding, treating or processing articles or materials which are trade 

commodities.  

 

(2) “Confidential commercial or financial information” means any business information (other than trade secrets) 

which is exempt from the mandatory disclosure requirement of the Freedom of Information Act, 5 U.S.C. 552. 

Exemptions from mandatory disclosure which may be applicable to business information contained in proposals 

include exemption (4), which covers “commercial and financial information obtained from a person and privileged 

or confidential,” and exemption (9), which covers “geological and geophysical information, including maps, 

concerning wells.”  
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(b) If the offeror, or its subcontractor(s), believes that the proposal contains trade secrets or confidential commercial 

or financial information exempt from disclosure under the Freedom of Information Act, (5 U.S.C. 552), the cover 

page of each copy of the proposal shall be marked with the following legend:  

 

“The information specifically identified on pages ______ of this proposal constitutes trade secrets 

or confidential commercial and financial information which the offeror believes to be exempt from 

disclosure under the Freedom of Information Act. The offeror requests that this information not be 

disclosed to the public, except as may be required by law. The offeror also requests that this 

information not be used in whole or part by the government for any purpose other than to evaluate 

the proposal, except that if a contract is awarded to the offeror as a result of or in connection with 

the submission of the proposal, the Government shall have the right to use the information to the 

extent provided in the contract.”  

 

(c) The offeror shall also specifically identify trade secret information and confidential commercial and financial 

information on the pages of the proposal on which it appears and shall mark each such page with the following 

legend:  

 

       “This page contains trade secrets or confidential commercial and financial information which the offeror 

believes to be exempt from disclosure under the Freedom of Information Act and which is subject to the legend 

contained on the cover page of this proposal.”  

 

(d) Information in a proposal identified by an offeror as trade secret information or confidential commercial and 

financial information shall be used by the Government only for the purpose of evaluating the proposal, except that 

(i) if a contract is awarded to the offeror as a result of or in connection with submission of the proposal, the 

Government shall have the right to use the information as provided in the contract, and (ii) if the same information is 

obtained from another source without restriction it may be used without restriction.  

 

(e) If a request under the Freedom of Information Act seeks access to information in a proposal identified as trade 

secret information or confidential commercial and financial information, full consideration will be given to the 

offeror's view that the information constitutes trade secrets or confidential commercial or financial information. The 

offeror will also be promptly notified of the request and given an opportunity to provide additional evidence and 

argument in support of its position, unless administratively unfeasible to do so. If it is determined that information 

claimed by the offeror to be trade secret information or confidential commercial or financial information is not 

exempt from disclosure under the Freedom of Information Act, the offeror will be notified of this determination 

prior to disclosure of the information.  

 

(f) The Government assumes no liability for the disclosure or use of information contained in a proposal if not 

marked in accordance with paragraphs (b) and (c) of this provision. If a request under the Freedom of Information 

Act is made for information in a proposal not marked in accordance with paragraphs (b) and (c) of this provision, the 

offeror concerned shall be promptly notified of the request and given an opportunity to provide its position to the 

Government. However, failure of an offeror to mark information contained in a proposal as trade secret information 

or confidential commercial or financial information will be treated by the Government as evidence that the 

information is not exempt from disclosure under the Freedom of Information Act, absent a showing that the failure 

to mark was due to unusual or  extenuating circumstances, such as a showing that the offeror had intended to mark, 

but that markings were omitted from the offeror's proposal due to clerical error.  
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I.66  ADDITIONAL REQUIREMENTS   
 

15 NTC, CHAPTER 7, §1-19 

 

NAVAJO TRIBAL CODE – NAVAJO PREFERENCE IN EMPLOYMENT ACT 

 

 

2 NTC, §3802 NAVAJO TRIBAL CODE – PREFERENCE IN EMPLOYMENT FOR NAVAJO VETERANS  

5 NTC, §201-216 NAVAJO TRIBAL CODE – NAVAJO BUSINESS OPPORTUNITY ACT  

OMB CIR NO. 133 AUDIT REQUIREMENTS, AS AMENDED JUNE 2007 

OMB CIR NO. 87 COST PRINCIPLES MAY 2004 

RSHS RECLAMATION SAFETY AND HEALTH STANDARDS 2009 
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SECTION J – ATTACHMENTS 
 

 

J.1  LIST OF ATTACHMENTS  

 
# DESCRIPTION # OF PAGES 

1. Tribal Resolution 2 

2. Wage Determination NM15 4 

3. Volume II Statement / Description / Specification of Work 400 
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ATTACHMENT 1 – TRIBAL RESOLUTION 

 

 



Public Law P.L. 93-638 Contract No.R13AV40003 Fish Barrier Weir at Hogback Canal   Page 92 

 



Public Law P.L. 93-638 Contract No.R13AV40003 Fish Barrier Weir at Hogback Canal   Page 93 

 

ATTACHMENT 2 – GENERAL WAGE DETERMINATION 

 
General Decision Number: NM120015 05/25/2012  NM15 

 

Superseded General Decision Number: NM20100020 

 

State: New Mexico 

Construction Type: Heavy 

County: San Juan County in New Mexico. 

 

HEAVY CONSTRUCTION PROJECTS 

 

Modification Number     Publication Date 

          0              01/06/2012 

          1              04/13/2012 

          2              05/25/2012 

 

 CARP1319-001 06/01/2011 

 

                                  Rates          Fringes 

 

CARPENTER........................$ 22.94             7.77 

---------------------------------------------------------------- 

* ELEC0611-014 05/01/2012 

 

                                  Rates          Fringes 

 

Electrician   

     Zone 1......................$ 29.90          5%+8.10 

 

ZONE 1: Mileage calculated from the main post office in the following towns: 

Albuquerque-40 miles, Belen-12 miles, Carrizozo-12 miles, Clovis-12 miles, 

Espanola-14 miles, Farmington-6 miles, Gallup-10 miles, Las Vegas-8 miles, 

Los Lunas-12 miles, Portales-12 miles, Ratan-6 miles, Roswell-12 miles, 

Ruidoso-12 miles, Santa Fe-10 miles, Tucumcari-6 miles. 

 

ZONE 2: Extending up to 20 miles beyond Zone 1, EXCEPT ALBUQUERQUE, shall 

receive 9% above Zone 1 rate. 

 

ZONE 3: Extending up to 30 miles beyond Zone 1, EXCEPT ALBUQUERQUE, shall 

receive 15% above Zone 1 rate.  

 

ZONE 4: Extending more than 30 miles beyond Zone 1, EXCEPT ALBUQUERQUE, shall 

receive 26% above Zone 1 rate. 

---------------------------------------------------------------- 

 ENGI0953-005 04/01/2011 

 

                                  Rates          Fringes 

 

Power Equipment Operator   

     (3) Forklift................$ 19.40             5.44 

     (4) Bulldozer...............$ 19.54             5.44 

 

SHAFT AND TUNNEL WORK - $.15 per hour above regular rate.   

 

HAZARDOUS PAY - The following pay shall be applicable for every hour an 
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operating engineer is required by governmental regulations and does wear 

special equipment for hazardous work at the designated levels.  This is 

applicable in all three zones 

 

LEVEL C - 10% above regular hourly wage          

 

LEVEL B - 10% above regular hourly wage          

 

LEVEL A - 15% above regular hourly wage 

   

 

ZONE PAY The reference point for determining zone pay shall be from the 

intersection of Interstate Highway 25 and I-40. 

 

ZONE 1 - Albuquerque - 0 to 50 mile radius from I-40 shall be a Free Zone 

  -  Farmington - 0 to 15 mile radius of Farmington City Hall shall be a Free 

Zone 

 

Zone 2 - Shall be $3.50 per hour above base pay.  Will apply outside of above 

parameters up to 35 miles 

 

Zone 3 - Shall be $2.50 cents per hour above Zone 2 for a total of $6.00 per 

hour and will apply after 35 miles of Zone one's parameters. 

---------------------------------------------------------------- 

  SUNM2009-009 09/14/2010 

 

                                  Rates          Fringes 

 

CEMENT MASON/CONCRETE FINISHER...$ 16.53             1.95 

   

IRONWORKER, REINFORCING..........$ 20.79             7.56 

   

LABORER:  Common or General......$ 12.47             0.35 

   

LABORER:  Flagger................$ 10.65             1.91 

   

LABORER:  Landscape..............$ 11.00             0.35 

   

LABORER:  Mason Tender -    

Cement/Concrete..................$ 12.46             0.00 

   

LABORER:  Pipelayer..............$ 13.60             0.00 

   

OPERATOR:  Backhoe...............$ 18.38             3.73 

   

OPERATOR:  Bobcat/Skid    

Steer/Skid Loader................$ 13.77             0.00 

   

OPERATOR:  Grader/Blade..........$ 18.56             0.00 

   

OPERATOR:  Loader (Front End)....$ 15.79             1.81 

   

OPERATOR:  Tractor...............$ 14.74             0.26 

   

PAINTER:  Brush, Roller and    

Spray............................$ 17.30             1.80 
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TRUCK DRIVER:  Dump Truck........$ 12.45             0.26 

   

TRUCK DRIVER:  Pickup Truck......$ 12.10             1.73 

   

TRUCK DRIVER:  Water Truck.......$ 14.74             0.00 

---------------------------------------------------------------- 

 

WELDERS - Receive rate prescribed for craft performing 

operation to which welding is incidental. 

 

================================================================ 

  

Unlisted classifications needed for work not included within the scope of the 

classifications listed may be added after award only as provided in the labor 

standards contract clauses(29CFR 5.5 (a) (1) (ii)). 

 

---------------------------------------------------------------- 

  

The body of each wage determination lists the classification and wage rates 

that have been found to be prevailing for the cited type(s) of construction 

in the area covered by the wage determination.  The classifications are 

listed in alphabetical order of "identifiers" that indicate whether the 

particular rate is union or non-union. 

 

Union Identifiers 

 

An identifier enclosed in dotted lines beginning with characters other than 

"SU" denotes that the union classification and rate have found to be 

prevailing for that classification. Example:  PLUM0198-005 07/01/2011.  The 

first four letters , PLUM, indicate the international union and the four-

digit number, 0198, that follows indicates the local union number or district 

council number where applicable, i.e., Plumbers Local 0198.  The next number, 

005 in the example, is an internal number used in processing the wage 

determination.  The date, 07/01/2011, following these characters is the 

effective date of the most current negotiated rate/collective bargaining 

agreement which would be July 1, 2011 in the above example. 

 

Union prevailing wage rates will be updated to reflect any changes in the 

collective bargaining agreements governing the rate. 

 

Non-Union Identifiers 

 

Classifications listed under an "SU" identifier were derived from survey data 

by computing average rates and are not union rates; however, the data used in 

computing these rates may include both union and non-union data.  Example:  

SULA2004-007 5/13/2010. SU indicates the rates are not union rates, LA 

indicates the State of Louisiana; 2004 is the year of the survey; and 007 is 

an internal number used in producing the wage determination.  A 1993 or later 

date, 5/13/2010, indicates the classifications and rates under that 

identifier were issued as a General Wage Determination on that date. 

 

Survey wage rates will remain in effect and will not change until a new 

survey is conducted. 

  

---------------------------------------------------------------- 

 

                   WAGE DETERMINATION APPEALS PROCESS 
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1.) Has there been an initial decision in the matter? This can be: 

 

 an existing published wage determination 

 a survey underlying a wage determination 

 a Wage and Hour Division letter setting forth a position on a wage 
determination matter 

 a conformance (additional classification and rate) ruling 
 

On survey related matters, initial contact, including requests for summaries 

of surveys, should be with the Wage and Hour Regional Office for the area in 

which the survey was conducted because those Regional Offices have 

responsibility for the Davis-Bacon survey program. If the response from this 

initial contact is not satisfactory, then the process described in 2.) and 

3.) should be followed. 

 

With regard to any other matter not yet ripe for the formal process described 

here, initial contact should be with the Branch of Construction Wage 

Determinations.  Write to: 

 

            Branch of Construction Wage Determinations 

            Wage and Hour Division 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

2.) If the answer to the question in 1.) is yes, then an interested party 

(those affected by the action) can request review and reconsideration from 

the Wage and Hour Administrator (See 29 CFR Part 1.8 and 29 CFR Part 7). 

Write to: 

 

            Wage and Hour Administrator 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

The request should be accompanied by a full statement of the interested 

party's position and by any information (wage payment data, project 

description, area practice material, etc.) that the requestor considers 

relevant to the issue. 

 

3.) If the decision of the Administrator is not favorable, an interested 

party may appeal directly to the Administrative Review Board (formerly the 

Wage Appeals Board).  Write to: 

 

            Administrative Review Board 

            U.S. Department of Labor 

            200 Constitution Avenue, N.W. 

            Washington, DC 20210 

 

4.) All decisions by the Administrative Review Board are final. 

 

================================================================ 

 

          END OF GENERAL DECISION 
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SECTION K – REPRESENTATIONS, CERTIFICATIONS AND OTHER STATEMENTS OF 

OFFERORS  

 

 

K.1 52.203-02 CERTIFICATE OF INDEPENDENT PRICE DETERMINATION 

ATSO 

APRIL 1985 

 
(a) The offeror certifies that -- 
 

(1) The prices in this offer have been arrived at independently, without, for the purpose of restricting competition, 

any consultation, communication, or agreement with any other offeror or competitor relating to 
 (i) those prices,  
(ii) the intention to submit an offer, or  
(iii) the methods of factors used to calculate the prices offered: 
 

(2) The prices in this offer have not been and will not be knowingly disclosed by the offeror, directly or indirectly, to 

any other offeror or competitor before bid opening (in the case of a sealed bid solicitation) or contract award (in the 

case of a negotiated solicitation) unless otherwise required by law; and 
 

(3) No attempt has been made or will be made by the offeror to induce any other concern to submit or not to submit 

an offer for the purpose of restricting competition. 
 

(b) Each signature on the offer is considered to be a certification by the signatory that the signatory -- 
 

(1) Is the person in the offeror's organization responsible for determining the prices offered in this bid or proposal, 

and that the signatory has not participated and will not participate in any action contradictory to subparagraphs (a)(1) 

through (a)(3) of this provision; or 
 

(2) (i) Has been authorized, in writing, to act as an agent for the following principals in certifying that those 

principals have not participated, and will not participate in any action contrary to subparagraphs (a)(1) through (a)(3) 

of this provision   ______________________________________________________ (insert full name of person(s) 

in the offeror's organization responsible for determining the prices offered in this bid or proposal, and the title of his 

or her position in the offeror's organization); 
 

(ii) As an authorized agent, does certify that the principals named in subdivision (b)(2)(i) of this provision have not 

participated, and will not participate, in any action contrary to subparagraphs (a)(1) through (a)(3) of this provision; 

and 
 

(iii) As an agent, has not personally participated, and will not participate, in any action contrary to subparagraphs 

(a)(1) through (a)(3) of this provision. 
 

(c) If the offeror deletes or modifies subparagraph (a)(2) of this provision, the offeror must furnish with its offer a 

signed statement setting forth in detail the circumstances of the disclosure. 
 

 

K.2 52.204-03 TAXPAYER IDENTIFICATION OCT 1998 

 
(a) Definitions.  

 

“Common parent,” as used in this provision, means that corporate entity that owns or controls an affiliated group of 

corporations that files its Federal income tax returns on a consolidated basis, and of which the offeror is a member.  

 



Public Law P.L. 93-638 Contract No.R13AV40003 Fish Barrier Weir at Hogback Canal   Page 98 

 

“Taxpayer Identification Number (TIN),” as used in this provision, means the number required by the Internal 

Revenue Service (IRS) to be used by the offeror in reporting income tax and other returns. The TIN may be either a 

Social Security Number or an Employer Identification Number.  

 

(b) All offerors must submit the information required in paragraphs (d) through (f) of this provision to comply with 

debt collection requirements of 31 U.S.C. 7701(c) and 3325(d), reporting requirements of 26 U.S.C. 6041, 6041A, 

and 6050M, and implementing regulations issued by the IRS. If the resulting contract is subject to the payment 

reporting requirements described in Federal Acquisition Regulation (FAR) 4.904, the failure or refusal by the offeror 

to furnish the information may result in a 31 percent reduction of payments otherwise due under the contract.  

 

(c) The TIN may be used by the Government to collect and report on any delinquent amounts arising out of the 

offeror's relationship with the Government (31 U.S.C. 7701(c)(3)). If the resulting contract is subject to the payment 

reporting requirements described in FAR 4.904, the TIN provided hereunder may be matched with IRS records to 

verify the accuracy of the offeror's TIN.  

 

(d) Taxpayer Identification Number (TIN).  

 

[  ] TIN: _____________________.  

 

[  ] TIN has been applied for.  

 

[  ] TIN is not required because:  

 

[  ] Offeror is a nonresident alien, foreign corporation, or foreign partnership that does not have income effectively 

connected with the conduct of a trade or business in the United States and does not have an office or place of 

business or a fiscal paying agent in the United States;  

 

[  ] Offeror is an agency or instrumentality of a foreign government;  

 

[  ] Offeror is an agency or instrumentality of the Federal Government.  

 

(e) Type of organization.  

 

[  ] Sole proprietorship;  

 

[  ] Partnership;  

 

[  ] Corporate entity (not tax-exempt);  

 

[  ] Corporate entity (tax-exempt);  

 

[  ] Government entity (Federal, State, or local);  

 

[  ] Foreign government;  

 

[  ] International organization per 26 CFR 1.6049-4;  

 

[  ] Other _________________________.  

 

(f) Common parent.  

 

[  ] Offeror is not owned or controlled by a common parent as defined in paragraph (a) of this provision.  

 

[  ] Name and TIN of common parent:  

 

Name _____________________________  
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TIN ______________________________  

 

 

 

K.3 52.209-05 CERTIFICATION REGARDING  RESPONSIBILITY MATTERS 

ATSO 

APRIL 2010 

 
(a)(1) The Offeror certifies, to the best of its knowledge and belief, that-  

 

  (i) The Offeror and/or any of its Principals-  

 

   (A) Are [  ] are not [  ] presently debarred, suspended, proposed for debarment, or 

declared ineligible for the award of contracts by any Federal agency;  

 

   (B) Have [  ] have not [  ], within a three-year period preceding this offer, been convicted 

of or had a civil judgment rendered against them for: commission of fraud or a criminal offense in connection with 

obtaining, attempting to obtain, or performing a public (Federal, state, or local) contract or subcontract; violation of 

Federal or State antitrust statutes relating to the submission of offers; or commission of embezzlement, theft, 

forgery, bribery, falsification or destruction of records, making false statements, tax evasion, violating Federal 

criminal tax laws, or receiving stolen property (if offeror checks “have”, the o;fferor shall also see 52.209-07, if 

included in this solicitation) 

 

   (C)  Are [  ] are not [  ] presently indicted for, or otherwise criminally or civilly charged 

by a governmental entity with, commission of any of the offenses enumerated in paragraph (a)(1)(i)(B) of this 

provision;  

 

   (D) Have [  ], have not [  ], within a three-year period preceding this offer, been notified 

of any delinquent Federal taxes in an amount that exceeds $3,000 for which the liability remains unsatisfied.  

 

    (1) Federal taxes are considered delinquent if both of the following criteria 

apply:  

 

     (i) The tax liability is finally determined. The liability is finally 

determined if it has been assessed. A liability is not finally determined if there is a pending administrative or judicial 

challenge. In the case of a judicial challenge to the liability, the liability is not finally determined until all judicial 

appeal rights have been exhausted.  

 

     (ii) The taxpayer is delinquent in making payment. A taxpayer is 

delinquent if the taxpayer has failed to pay the tax liability when full payment was due and required. A taxpayer is 

not delinquent in cases where enforced collection action is precluded.  

 

    (2) Examples.  

 

     (i) The taxpayer has received a statutory notice of deficiency, under 

I.R.C. § 6212, which entitles the taxpayer to seek Tax Court review of a proposed tax deficiency. This is not a 

delinquent tax because it is not a final tax liability. Should the taxpayer seek Tax Court review, this will not be a 

final tax liability until the taxpayer has exercised all judicial appeal rights.  

 

     (ii) The IRS has filed a notice of Federal tax lien with respect to an 

assessed tax liability, and the taxpayer has been issued a notice under I.R.C. § 6320 entitling the taxpayer to request 

a hearing with the IRS Office of Appeals contesting the lien filing, and to further appeal to the Tax Court if the IRS 

determines to sustain the lien filing. In the course of the hearing, the taxpayer is entitled to contest the underlying tax 

liability because the taxpayer has had no prior opportunity to contest the liability. This is not a delinquent tax 
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because it is not a final tax liability. Should the taxpayer seek tax court review, this will not be a final tax liability 

until the taxpayer has exercised all judicial appeal rights.  

 

     (iii) The taxpayer has entered into an installment agreement pursuant to 

I.R.C. § 6159. The taxpayer is making timely payments and is in full compliance with the agreement terms. The 

taxpayer is not delinquent because the taxpayer is not currently required to make full payment.  

 

     (iv) The taxpayer has filed for bankruptcy protection. The taxpayer is 

not delinquent because enforced collection action is stayed under 11 U.S.C. 362 (the Bankruptcy Code).  

 

  (ii) The Offeror has [  ] has not [  ], within a three-year period preceding this offer, had one or 

more contracts terminated for default by any Federal agency.  

 

 (2) “Principals,” for the purposes of this certification, means officer, director, owner, partner, or a person 

having primary management or supervisory responsibilities within a business entity (e.g., general manager; plant 

manager; head of a division or business segment, and similar positions).  

 

This Certification Concerns a Matter Within the Jurisdiction of an Agency of the United States and the Making of a 

False, Fictitious, or Fraudulent Certification May Render the Maker Subject to Prosecution Under Section 1001, 

Title 18, United States Code.  

 

(b) The Offeror shall provide immediate written notice to the Contracting Officer if, at any time prior to contract 

award, the Offeror learns that its certification was erroneous when submitted or has become erroneous by reason of 

changed circumstances.  

 

(c) A certification that any of the items in paragraph (a) of this provision exists will not necessarily result in 

withholding of an award under this solicitation. However, the certification will be considered in connection with a 

determination of the Offeror's responsibility. Failure of the Offeror to furnish a certification or provide such 

additional information as requested by the Contracting Officer may render the Offeror nonresponsible.  

 

(d) Nothing contained in the foregoing shall be construed to require establishment of a system of records in order to 

render, in good faith, the certification required by paragraph (a) of this provision. The knowledge and information of 

an Offeror is not required to exceed that which is normally possessed by a prudent person in the ordinary course of 

business dealings.  

 

(e) The certification in paragraph (a) of this provision is a material representation of fact upon which reliance was 

placed when making award. If it is later determined that the Offeror knowingly rendered an erroneous certification, 

in addition to other remedies available to the Government, the Contracting Officer may terminate the contract 

resulting from this solicitation for default.  

 

 

K.4 52.222-22 PREVIOUS CONTRACTS AND COMPLIANCE REPORTS 

ATSO 

FEB 1999 

 
The offeror represents that--  
 

(a) It [   ] has, [  ] has not participated in a previous contract or subcontract subject to the Equal Opportunity clause 

of this solicitation; 
 

(b) It [   ] has [   ] has not filed all required compliance reports; and  
 

(c) Representations indicating submission of required compliance reports, signed by proposed subcontractors, will 

be obtained before subcontract awards.  
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SECTION L – INSTRUCTIONS, CONDITIONS AND NOTICES TO BIDDERS  
 

 

L.1 52.211-01 AVAILABILITY OF SPECIFICATIONS LISTED IN THE GSA INDEX 

OF FEDERAL SPECIFICATIONS, STANDARDS AND COMMERCIAL 

ITEM DESCRIPTIONS, FPMR PART 101-29 

AUG 1998 

 

(a) The GSAIndex of Federal Specifications, Standards and Commercial Item Descriptions, FPMR Part 101-29, and 

copies of specifications, standards, and commercial item descriptions cited in this solicitation may be obtained for a 

fee by submitting a request to- 
GSA Federal Supply Service 
Specifications Section, Suite 8100 
470 East L'Enfant Plaza, SW 
Washington, DC 20407 
Telephone (202) 619-8925 
Facsimile (202) 619-8978. 

 

(b) If the General Services Administration, Department of Agriculture, or Department of Veterans Affairs issued this 

solicitation, a single copy of specifications, standards, and commercial item descriptions cited in this solicitation 

may be obtained free of charge by submitting a request to the addressee in paragraph (a) of this provision. 

Additional copies will be issued for a fee. 
 

 

 

L.2 52.211-06 BRAND NAME OR EQUAL 

ATSO 

AUG 1999 

 

(a) If an item in this solicitation is identified as “brand name or equal,” the purchase description reflects the 

characteristics and level of quality that will satisfy the Government's needs.  The salient physical, functional, or 

performance characteristics that “equal” products must meet are specified in the solicitation. 
 

(b) To be considered for award, offers of “equal” products, including “equal” products of the brand name 

manufacturer, must-- 
 

(1) Meet the salient physical, functional, or performance characteristic specified in this solicitation; 
 

(2) Clearly identify the item by-- 
 

(i) Brand name, if any; and 
 

(ii) Make or model number; 
 

(3) Include descriptive literature such as illustrations, drawings, or a clear reference to previously furnished 

descriptive date or information available to the Contracting Officer; and 
 

(4) Clearly describe any modifications the offeror plans to make in a product to make it conform to the solicitation 

requirements.  Mark any descriptive material to clearly show the modifications. 
 

(c) The Contracting Officer will evaluate “equal” products on the basis of information furnished by the offeror or 

identified in the offer and reasonably available to the Contracting Officer.  The Contracting Officer is not 

responsible for locating or obtaining any information not identified in the offer. 
 

(d) Unless the offeror clearly indicates in its offer that the product being offered is an “equal” product, the offeror 

shall provide the brand name product referenced in the solicitation. 
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L.3 52.222-23 NOTICE OF REQUIREMENT FOR AFFIRMATIVE ACTION TO 

ENSURE EQUAL EMPLOYMENT OPPORTUNITY FOR 

CONSTRUCTION 

ATSO 

FEB 1999 

 
(a) The offeror's attention is called to the Equal Opportunity clause and the Affirmative Action Compliance 

Requirements for Construction clause of this solicitation.  
 

(b) The goals for minority and female participation, expressed in percentage terms for the Contractor's aggregate 

workforce in each trade on all construction work in the covered area, are as follows:  
 

Goals for Minority 

Participation for 

Each Trade 

 Goals for Female 

Participation for 

Each Trade 

10.2%  6.9% 

   

These goals are applicable to all the Contractor's construction work performed in the covered area. If the Contractor 

performs construction work in a geographical area located outside of the covered area, the Contractor shall apply the 

goals established for the geographical area where the work is actually performed. Goals are published periodically in 

the Federal Register in notice form, and these notices may be obtained from any Office of Federal Contract 

Compliance Programs office.  
 

(c) The Contractor's compliance with Executive Order 11246, as amended, and the regulations in 41 CFR 60-4 shall 

be based on (1) its implementation of the Equal Opportunity clause, (2) specific affirmative action obligations 

required by the clause entitled “Affirmative Action Compliance Requirements for Construction,'' and (3) its efforts 

to meet the goals. The hours of minority and female employment and training must be substantially uniform 

throughout the length of the contract, and in each trade. The Contractor shall make a good faith effort to employ 

minorities and women evenly on each of its projects. The transfer of minority or female employees or trainees from 

Contractor to Contractor, or from project to project, for the sole purpose of meeting the Contractor's goals shall be a 

violation of the contract, Executive Order 11246, as amended, and the regulations in 41 CFR 60-4. Compliance with 

the goals will be measured against the total work hours performed.  
 

(d) The Contractor shall provide written notification to the Deputy Assistant Secretary for Federal Contract 

Compliance, U.S. Department of Labor, within 10 working days following award of any construction subcontract in 

excess of $10,000 at any tier for construction work under the contract resulting from this solicitation. The 

notification shall list the - 
 

(1) Name, address, and telephone number of the subcontractor;  
 

(2) Employer's identification number of the subcontractor;  
 

(3) Estimated dollar amount of the subcontract;  
 

(4) Estimated starting and completion dates of the subcontract; and  
 

(5) Geographical area in which the subcontract is to be performed.  
 

(e) As used in this Notice, and in any contract resulting from this solicitation, the “covered area” is Shiprock, New 

Mexico, San Juan County.  
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L.4 52.225-10 NOTICE OF BUY AMERICAN ACT REQUIREMENT – 

CONSTRUCTION MATERIALS – ATSO 

FEB 2009 

 
(a) Definitions. “Commercially available off-the-shelf (COTS) item,” “construction material,” “domestic 

construction material,” and “foreign construction material,” as used in this provision, are defined in the clause of this 

solicitation entitled “Buy American Act-Construction Materials” (Federal Acquisition Regulation (FAR) clause 

52.225-9). 

 

(b) Requests for determinations of inapplicability. An offeror requesting a determination regarding the 

inapplicability of the Buy American Act should submit the request to the Contracting Officer in time to allow a 

determination before submission of offers. The offeror shall include the information and applicable supporting data 

required by paragraphs (c) and (d) of the clause at FAR 52.225-9 in the request. If an offeror has not requested a 

determination regarding the inapplicability of the Buy American Act before submitting its offer, or has not received 

a response to a previous request, the offeror shall include the information and supporting data in the offer. 

 

(c) Evaluation of offers. (1) The Government will evaluate an offer requesting exception to the requirements of the 

Buy American Act, based on claimed unreasonable cost of domestic construction material, by adding to the offered 

price the appropriate percentage of the cost of such foreign construction material, as specified in paragraph (b)(3)(i) 

of the clause at FAR 52.225-9. 

 

 (2) If evaluation results in a tie between an offeror that requested the substitution of foreign construction 

material based on unreasonable cost and an offeror that did not request an exception, the Contracting Officer will 

award to the offeror that did not request an exception based on unreasonable cost. 

 

(d) Alternate offers. (1) When an offer includes foreign construction material not listed by the Government in this 

solicitation in paragraph (b)(2) of the clause at FAR 52.225-9, the offeror also may submit an alternate offer based 

on use of equivalent domestic construction material. 

 

 (2) If an alternate offer is submitted, the offeror shall submit a separate Standard Form 1442 for the 

alternate offer, and a separate price comparison table prepared in accordance with paragraphs (c) and (d) of the 

clause at FAR 52.225-9 for the offer that is based on the use of any foreign construction material for which the 

Government has not yet determined an exception applies. 

 

 (3) If the Government determines that a particular exception requested in accordance with paragraph (c) of 

the clause at FAR 52.225-9 does not apply, the Government will evaluate only those offers based on use of the 

equivalent domestic construction material, and the offeror shall be required to furnish such domestic construction 

material. An offer based on use of the foreign construction material for which an exception was requested-- 

 

  (i) Will be rejected as nonresponsive if this acquisition is conducted by sealed bidding; or 

 

  (ii) May be accepted if revised during negotiations. 

 

 




