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REQUEST FOR PROPOSAL

The Navajo Nation AML Reclamation Program is requesting proposals from qualified
contractors and business entities for the Chacoan I AML Reclamation Project. Original proposal
documents, complete with cost, shall be clearly marked in a package envelope entitled, “Proposal
for Chacoan I AML Reclamation Project.” All submittals are due no later than 4 p.m. (local
time) on the 31 March 2014 at the Navajo AML-Shiprock AML Field Office, 1 Uranium
BLVD, Shiprock, NM 87420. The project areas are located within Sanostee, Newcomb, Coyote
Canyon, and Nahodishgish Navajo Nation Chapter boundaries. The duration of the contract is

approximately 180 calendar days.

The proposal documents detailing the FIXED COST items of work, the Scope of Work,

requirements, and criteria are available for purchase at the following locations:

e Butler’s Office Equipment & Supply, Inc., 1900 East Historic Highway 66, Gallup, NM,
(505) 722-6661; and
e San Juan Reproduction, 135 Airport Drive, Farmington, NM, (505) 327-5044.

The contract will be awarded in accordance with the Navajo Business Opportunity Act.

A mandatory pre-proposal meeting followed by a site tour of the project areas is scheduled on
Tuesday, 25 March 2014, 8:00 a.m., Shiprock AML Field Office. This meeting will discuss
various aspects of the project, highlight various safety precautions, and show the sites to the
prospective bidders. Failure to attend the entire meeting and site tour will result in rejection of
the proposal. Bidders are responsible for their personnel and vehicle safety. For additional

information, please contact:

Mzr. Gilbert Dayzie, Civil Engineer
Shiprock AML Program Office
(505) 368-1220 or gdayzie@frontier.com
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Proposal Instructions
1. Proposals:

At the minimum, a Proposal will include: |

a) Name, address, and telephone number of the proposer;
b) Date of submission;
) Brief history of the Proposer including general background of the business,

financial and other resources, and experience and training in abandoned mine
reclamation work;

d) Name and qualifications of key personnel and sub-contractors identified to work
on the contract on any standard Federal or State form or similarly formatted
information, including brief resumes and identification of licenses and certificates
(qualifications of the individuals must be submitted for all proposed sub-
contractors, joint ventures, or partnerships). An organizational chart depicting
personnel to be involved in the project shall be provided;

e) Completed Applicator Violator System forms;

f) Completed Navajo Nation Certificate Regarding Debarment and Suspension;

g) Signature of official(s) authorized to obligate the Proposer;

h) List of equipment to be used to successfully complete the project;

1) Certified check, cashier's check or PROPOSAL BOND in the amount of five-
percent (5%) of the proposal amount;

i) Methodology of work and Safety Plan specific for these projects;

k) Time schedule;

D Acknowledgment of Addendum/Addenda, if any;

m) Sub-contractor list (if any) for OWNER’s approval;

n) Proof of Navajo Preference, if any; and

0) Cost Proposal secured in a separate envelop from the proposal package.

The Proposer may use any suitable format for the proposal and no minimum or maximum
number of pages for the Proposal is set. Cost proposal will be in a separate envelope within
the main proposal envelope. All Proposals received by the deadline will be accepted for
evaluation. There will be no formal public opening of the Proposals. Proposals received after the
established deadline will not be considered and will be returned unopened.

2. Proposal Guarantee:

Each Proposal must be accompanied by: a certified check of the Proposer, or a proposal bond
prepared on the form attached hereto, duly executed by the Proposer as Principal and having as
Surety thereon a surety company that meets the satisfaction of the OWNER, in the amount of 5%
of the proposal. All Bonds must be issued in the State the Contractor is licensed. Cashier's
checks or Proposal bond will be returned to all except the three (3) lowest responsive Proposers
after evaluation of the Proposals. The remaining cashier's checks and Proposal Bonds will be
returned after the OWNER and the accepted Proposer have executed the contract. If no award
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has been made within thirty (30) calendar days after the date of the Proposal opening, the
cashier's check or Proposal Bond will be returned to the Proposer any time thereafter, as long as
the Proposer has not been notified of the acceptance of its Proposal.

3. Interpretations of Plans and Specifications:

If any person contemplating submitting a Proposal for the proposed CONTRACT is in doubt as
to the true meaning of any part of the MAPS/DRAWINGS, SPECIFICATIONS or other
proposed PROPOSAL DOCUMENTS, he or she may submit to the Department Manager III of
the Navajo AML Reclamation/UMTRA Department, a written request for an interpretation. Any
interpretation of the proposed documents will be made only by ADDENDUM duly issued by the
Department Manager III, Navajo AML Reclamation/UMTRA Department, if an ADDENDUM
is required. A copy of such ADDENDUM will be mailed, faxed or delivered to each Proposer
attending the full pre-proposal meeting and tour. The OWNER will not be responsible for any
other explanations or interpretations of the proposed documents.

4. Addenda or Bulletins:

Any ADDENDUM or bulletins issued during the time of solicitation for proposals shall become
part of the document issued to the Proposers for the preparation of the Proposal, shall be covered
in the Proposal and shall be made a part of the CONTRACT.

5 Applicant Violator Systems:

The AVS application must be completed and attached to the Proposal. The application will be
sent by the OWNER to the Office of Surface Mining Reclamation and Enforcement, Lexington
AVS Office, to determine if the Proposer meets the AVS requirements.

6. Navajo Nation Certificate Regarding Debarment and Suspension

The Navajo Nation Certificate Regarding Debarment and Suspension will be completed and
attached to the Proposal. A copy of the certificate is included with this contract documents.

7. Award of the Contract:

The selection will be a two-step process: 1) Technical evaluation; and 2) Price negotiations.
Proposals will be evaluated by a Proposal Evaluation Team first for technical competence of
the proposers to perform the project work as well as for completeness of the proposals. The
OWNER will use a point-system for this purpose.

A. Technical Evaluation: Factors for evaluation will be the following:
a) The Proposer’s qualifications, including but not limited to, relevant experience or
specialized technical competence to perform AML reclamation work showing

examples of past AML projects, recent experience, number and availability of
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8.

qualified personnel, composition of team (in-house or subcontracted), team
qualification, and references for past relevant projects.

b) Capability to perform the reclamation work with respect to completion of quality
work within reasonable time and within budget. This shall be demonstrated by
similar experience shown on any State or Federal forms or other similar format;
completeness and environmental soundness of the proposal and methodology for
the work including reclamation techniques, appropriateness and availability of the
equipment proposed for the construction work; responsiveness to the RFP in all
respects; record of any regional and national awards; familiarity with the Navajo
Nation and knowledge of the unique problems associated in the project areas; and
demonstrated sensitivity to Navajo cultural values.

c) Proposer’s safety record in past construction work, health and safety plan
proposed for the project to ensure worker safety, accident prevention, and
radiological protection.

d) Possession of appropriate licenses/registration to perform the project work.

e) Assurance to comply with all the applicable Navajo Nation laws, rules,
regulations as well as various stipulations and terms and conditions of the
contract.

1) Submittal of Proposal Security and capability to provide the required Performance
Bond, Payment Bond, and the Certificate of Insurance.

g) Priority Preference.

Price Negotiation: Before negotiations, Maximum Feasible Cost (MFC) will be
developed. Upon completion of the technical evaluation, the Proposal Evaluation Team
will enter into cost negotiations, if necessary, with the most qualified Proposers and
award of the contract will be made in accordance with the Navajo Business Opportunity
Act. The OWNER reserves the right to waive any technicalities or informalities in the
proposals and reject any/or all proposals in its best interest. Should negotiations fail to
arrive at a reasonable cost, the OWNER could re-advertise the RFP with a revised Scope
of Work or make any other appropriate decision in the best interest of the OWNER,
taking into consideration such factors as time, cost, etc.

Consideration of Proposals:

The OWNER shall normally have no more than thirty (30) calendar days after receipt of
proposals to consider award of the contract, unless this time is extended for reason(s) beyond the
OWNER's control. If no award is made within thirty (30) calendar days or within the extended
period of time, all proposals shall be considered automatically rejected.

9.

Qualifications:

The OWNER will consider Proposals from all Proposers or Contractors who are qualified for the
type of reclamation work advertised. The Proposer’s past performance, organization, equipment,
knowledge of mine reclamation, and ability to perform and complete their past contracts within
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the time limit specified, amount of the Proposal, will be primary elements considered by the
OWNER in awarding the contract.

The Proposer shall possess a valid General Contractor’s license, which qualifies the Proposer to
do the mine reclamation work, or a valid equivalent license from another state acceptable to the
OWNER.

10. Liquidated Damages for Failure to Enter into Contract:

The successful Proposer’s failure to execute and deliver the contract and required bonds within
ten (10) calendar days after receiving notice of acceptance of the Proposal, shall forfeit to the
OWNER, as liquidated damages for such failure or refusal, the security deposited with the
Proposal unless the OWNER extends the time in its best interest.

11. Time of Completion and Liquidated Damages:

Proposers must agree to commence work on or before the date noted in the written "Notice To
Proceed" issued by the OWNER and to fully complete the project within the negotiated contract
time. As noted in the General Conditions, the Proposer will agree to pay liquidated damages in
the amount of $ 500.00 for each working day the project construction is not completed within the
specified time including all extensions approved by the OWNER.

12. Conditions of Work:

Each Proposer must be fully informed of the conditions relating to the construction of the
project, the requirements of construction equipment relative to the project and the employment of
labor. Failure to do so will not relieve a successful proposer of any contractual obligations,
including the obligation to furnish all material and labor necessary to carry out the provisions of
the contract.

13. Security for Faithful Performance:

Simultaneously with delivery of the executed contract, the contractor shall furnish a Performance
Bond and a Payment Bond, for faithful performance of this contract and payment of all persons
performing labor on the project under this contract, as specified in the General Conditions herein.
The Performance Bond must be one-hundred percent (100%) of the Original Contract Amount,
unless otherwise provided for in the Contract Documents, and shall remain in effect until a valid
Certificate of Substantial Completion has been duly issued for the Project. Upon issuance of such
Certificate of Substantial Completion, Contractor may reduce the Performance Bond to twenty-five
percent (25%) of the Original Contract Amount, said Performance Bond which shall remain effective
for two (2) years from the date of issuance of the Certificate of Substantial Completion. The
Payment Bond shall be 100% of the contract price, with a corporate surety approved by the
OWNER.
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14. Power of Attorney:

Attorneys-in-fact who sign the Proposal Bond, the Performance Bond or the Payment Bond must
file with each bond a certified and dated copy of their power of attorney.

15. Laws, Regulations, and Other Provisions:

The Proposer’s attention is directed that all applicable Laws of the Navajo Nation and the
Federal Government, and rules/regulations of all authorities having jurisdiction over the
construction of the project shall apply to the contract throughout, and they will be deemed to be
included in the contract the same as though herein written out in full.

The Proposer’s attention is called to the provisions regarding: Navajo Nation Business
Opportunity Act (NNBOA); Navajo Preference in Employment Act; Navajo Nation Sales Tax;
Prevailing Wage Rates determined by the Navajo Office of Labor Relations; requirements of the
Applicant/Violators System (AVS) eligibility checks; requirements of a Payment Bond and
Performance Bond, each equal to 100% of the contract amount until substantial completion—
25% Performance Bond still required during two-year warranty period; 10% retainage from each
progressive payment until the acceptable completion of the work and approval of the final
payment; requirement of a proposal guarantee in the form of a firm commitment, such as a
proposal bond, certified check or cashier's check made payable to the OWNER in the amount of
equal to 5% of the proposal amount; and the various Navajo Nation statutes and regulations
governing public health and safety, the protection of environmental, cultural, archaeological and
wildlife resources; and various conditions specified in the PROPOSAL DOCUMENTS.

16. Obligation of Proposer:

During the opening of the Proposals, each Proposer will have inspected the site(s), read and
become thoroughly familiar with the Technical Specifications, maps and drawings, and contract
documents (including all Addenda) specifically including the Navajo Preference Requirements
contained in the Navajo Nation Business Opportunity Act and Navajo Preference in Employment
Act. Failure or omission of any Proposer to examine any form, instrument or document shall in
no way relieve any Proposer from any obligation with respect to its Proposal.

Safety and security of personnel making site visits during the pre-proposal meeting, or during
any other site visit before the proposal opening (Proposer can do only with written expressed
permission of the OWNER, given sufficient advance notice), will be the sole responsibility of the
Proposer. The Proposer is also responsible for any and all cost associated with the preparation of
the PROPOSAL DOCUMENT, including the field visit(s).

17.  Notice of Special Conditions:

Attention is particularly called to those parts of the PROPOSAL DOCUMENTS and Technical
Specifications which deal with the following:
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a) Inspection and testing of materials.

b) Insurance requirements.

c) Wage rates.

d) Indian Preference in subcontracting, procurement and employment.
e) Dispute resolution.

1) Sovereign Immunity.
18. Execution of Contract:

The PROPOSAL DOCUMENTS shall be executed in five (5) counterparts and shall be
distributed as follows:

Contractor 1 copy
Navajo Nation 4 copies

19.  Time Allowed for Signing Contract:

The successful Proposer will normally be allowed ten (10) calendar days after the date the
contract is awarded to him/her by the OWNER to deliver to the OWNER the signed contract,
required Bonds, and Certificate of Insurance. The OWNER may extend the time in its best
interest.

20. Wage Scales:

Wages paid on this project shall be those established by the OWNER and are included as part of
the Contract Documents (See Prevailing Wage Scale).

21. Navajo Nation Sales Tax:

The contractor will be subject to the Navajo Nation Sales Tax. A copy of the law imposing such

tax may be obtained from the Office of the Navajo Tax Commission. The cost of the Navajo

Nation Sales Tax will be included in the Contractor's proposal and no extra payment will be

allowed.

22. Qualifications of Proposals:

Proposers shall add no qualifying provisions to their Proposals.

23. Subcontracting and Assignment:

A. The Contractor is specifically advised that any person, firm or other party whom the
contractor identifies to award a subcontract under this contract must be approved by and

acceptable to the OWNER. Like the Contractor, the sub-contractor is also required to
comply with all Navajo Nation, State, and Federal laws applicable to this contract.
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The Contractor shall be fully responsible to the OWNER for the acts and omissions of the
sub-contractor and of persons directly or indirectly employed by the sub-contractor, as if
they were employed by the Contractor directly.

The Contractor shall cause appropriate provisions to be inserted in all subcontract
agreements relative to the work to bind the sub-contractor(s) to the contractor by the
terms and conditions of the PROPOSAL DOCUMENTS and to give the contractor the
same power with regard to terminating any subcontract that the OWNER may exercise
over the Contractor under any provision of the PROPOSAL DOCUMENTS. A copy of
the executed agreement between the contractor and the sub-contractor shall be furnished
to the OWNER.

The Contractor shall not assign the contract or sublet it as a whole without the written
consent of the OWNER, nor shall the Contractor assign any monies due or to become due
to contractor hereunder, without the previous written consent of the OWNER.

If the Contractor desires to assign the contract, the assignment must be concurred by the
contractor's surety and must receive the written approval of the OWNER prior to its

execution. Upon approval, the Contractor shall file copies of all appropriate documents
with the OWNER.

END OF PROPOSAL INSTRUCTION

PI-7



PROPOSAL BOND



AGREEMENT

EJCDC

C-520



This document has important legal consequences; consultation with an attorney is encouraged with
respect to its use or modification. This document should be adapted to the particular circumstances of
the contemplated Project and the controlling Laws and Regulations.

SUGGESTED FORM OF AGREEMENT
BETWEEN OWNER AND CONTRACTOR FOR
CONSTRUCTION CONTRACT (STIPULATED PRICE)
AS MODIFIED FOR THE
CHACOAN I AML RECLAMATION PROJECT

Prepared by
ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE

and

Issued and Published Jointly by

AMERICAN COUNCIL OF ENGINFERING COMPANIES

A s c American Society National Society of
of Civil Engineers

Professional Engineers
AMERICAN COUNCIL OF ENGINEERING COMPANIES

Professional Engineers in Private Practice

ASSOCIATED GENERAL CONTRACTORS OF AMERICA

AMERICAN SOCIETY OF CIVIL ENGINEERS

PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE
A Practice Division of the
NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS

Endorsed by

£/

CONSTRUCTION SPECIFICATIONS INSTITUTE

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.




This Suggested Form of Agreement has been prepared for use with the Standard General Conditions
of the Construction Contract (EJCDC C-700, 2007 Edition). Their provisions are interrelated, and a
change in one may necessitate a change in the other. The language contained in the Suggested
Instructions to Bidders (EJCDC C-200, 2007 Edition) is also carefully interrelated with the language
of this Agreement. Their usage is discussed in the Narrative Guide to the 2007 EJCDC Construction
Documents (EJCDC C-001, 2007 Edition).

Copyright © 2007 National Society of Professional Engineers
1420 King Street, Alexandria, VA 22314-2794
(703) 684-2882

WWW.NSPE.0TZ

American Council of Engineering Companies
1015 15th Street N.W., Washington, DC 20005
(202) 347-7474

WWWw.acec.org

American Society of Civil Engineers
1801 Alexander Bell Drive, Reston, VA 20191-4400
(800) 548-2723

WWW.asSce.org

Associated General Contractors of America
2300 Wilson Boulevard, Suite 400, Arlington, VA 22201-3308
(703) 548-3118

Www.agcC.0org

The copyright for this EJCDC document is owned jointly by the four
EJCDC sponsoring organizations and held in trust for their benefit by NSPE.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
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INTRODUCTION

This Suggested Form of Agreement between Owner and Contractor for Construction Contract (Stipulated
Price) (“Agreement”) has been prepared for use with the Suggested Instructions to Bidders for Construction
Contracts (“Instructions to Bidders”) (EJCDC C-200, 2007 Edition); the Suggested Bid Form for Construction
Contracts (“Bid Form”) (EJCDC C-410, 2007 Edition); and the Standard General Conditions of the
Construction Contract (“General Conditions”) (EJCDC C-700, 2007 Edition). Their provisions are interrelated,
and a change in one may necessitate a change in the others. See also the Guide to the Preparation of
Supplementary Conditions (EJCDC C-800, 2007 Edition), and the Narrative Guide to the 2007 EJCDC
Construction Documents (EJCDC C-001, 2007 Edition).

This Agreement form assumes use of a Project Manual that contains the following documentary
information for a construction project:

e Bidding Requirements, which include the advertisement or invitation to bid, the Instructions to Bidders,
and the Bid Form that is suggested or prescribed, all of which provide information and guidance for all
Bidders; and

e Contract Documents, which include the Agreement, performance and payment bonds, the General
Conditions, the Supplementary Conditions, the Drawings, and the Specifications.

The Bidding Requirements are not Contract Documents because much of their substance pertains to the
relationships prior to the award of the Contract and has little effect or impact thereafter, and because many
contracts are awarded without going through the bidding process. In some cases, however, the actual Bid may
be attached as an exhibit to the Agreement to avoid extensive rekeying. (The definitions of terms used in this
Agreement, including “Bidding Documents,” “Bidding Requirements,” and "Contract Documents," are set
forth Article 1 of the General Conditions.)

Suggested provisions are accompanied by “Notes to User” to assist in preparing the Agreement. The
provisions have been coordinated with the other forms produced by EJCDC. Much of the language should be
usable on most projects, but modifications and additional provisions will often be necessary. When modifying
the suggested language or writing additional provisions, the user must check the other documents thoroughly
for conflicts and coordination of terms and make appropriate revisions in all affected documents.

All parties involved in construction projects benefit significantly from a standardized approach in the
location of subject matter throughout the documents. Experience confirms the danger of addressing the
same subject matter in more than one location: doing so frequently leads to confusion and unanticipated
legal consequences. When preparing documents for a construction project, careful attention should be
given to the guidance provided in the Uniform Location of Subject Matter (EJCDC N-122).

EJCDC has designated Section 00520 for this Agreement. If this convention is used, the first page of the
Agreement would be numbered 00520-1. If CSI’s MasterFormat 04™ is being used for the Project Manual,
consult MasterFormat 04 for the appropriate section number and number the pages accordingly.

For brevity, paragraphs of the Instructions to Bidders are referenced with the prefix “I,” those of the Bid
Form are referenced with the prefix “BF,” and those of this Agreement are referenced with the prefix “A.”

NOTE: EJCDC publications may be purchased from any of the organizations listed on the page immediately
following the cover page of this document.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
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SUGGESTED FORM OF AGREEMENT
BETWEEN OWNER AND CONTRACTOR
FOR CONSTRUCTION CONTRACT (STIPULATED PRICE)
AS MODIFIED FOR THE
CHACOAN I AML RECLAMATION PROJECT

BUSINESS UNIT NOs. AND AMOUNTS TO ENCUMBER:

TOTAL AMOUNT OF CONTRACT NOT TO EXCEED:

BEGINNING DATE OF CONTRACT:
ENDING DATE OF CONTRACT:

THIS AGREEMENT is by and between (“Owner”) and

(“Contractor”).

Owner and Contractor hereby agree as follows:

ARTICLE 1 - WORK

1.01  Contractor shall complete all Work as specified or indicated in the Contract Documents.
The Work is generally described as follows:

See Exhibit “C”: Technical Specifications, Maps, and Drawings.
ARTICLE 2 — THE PROJECT

2.01  The Project for which the Work under the Contract Documents may be the whole or only
a part is generally described as follows:

The work will involve reclamation, maintenance, and procurement of historic mining equipment at seven (7)
AML Project Areas.

ARTICLE 3 - ENGINEER

The Project has been designed by Navajo AML Reclamation Program who swhiek is to act as Owner’s
representative, assume all duties and responsibilities, and have the rights and authority assigned to
Engineer in the Contract Documents in connection with the completion of the Work in accordance
with the Contract Documents. :

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
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ARTICLE 4 - CONTRACT TIMES
4.01  Time of the Essence

A. All time limits for Milestones, if any, Substantial Completion, and completion and
readiness for final payment as stated in the Contract Documents are of the essence of
the Contract.

4.02  Dates for Substantial Completion and Final Payment

A. The Work will be substantially completed on or before 31 December 2014, and
completed and ready for final payment in accordance with Paragraph 14.07 of the
General Conditions on or before 31 December 2014.

4.03  Liquidated Damages

A. Contractor and Owner recognize that time is of the essence as stated in Paragraph 4.01
above and that Owner will suffer financial loss if the Work is not completed within the
times specified in Paragraph 4.02 above, plus any extensions thereof allowed in
accordance with Article 12 of the General Conditions. The parties also recognize the
delays, expense, and difficulties involved in proving in a legal or arbitration proceeding
the actual loss suffered by Owner if the Work is not completed on time. Accordingly,
instead of requiring any such proof, Owner and Contractor agree that as liquidated
damages for delay (but not as a penalty), Contractor shall pay Owner $500.00 for each
day that expires after the time specified in Paragraph 4.02 above for Substantial
Completion until the Work is substantially complete. After Substantial Completion, if
Contractor shall neglect, refuse, or fail to complete the remaining Work within the
Contract Time or any proper extension thereof granted by Owner, Contractor shall pay
Owner $500.00 for each day that expires after the time specified in Paragraph 4.02
above for completion and readiness for final payment until the Work is completed and
ready for final payment.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
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ARTICLE 5 — CONTRACT PRICE

5.01 Owner shall pay Contractor for completion of the Work in accordance with the Contract
Documents an amount in current funds equal to the sum of the amounts determined
pursuant to Paragraphs 5.01.A, 5.01.B, and 5.01.C below:

A. For all Work other than Unit Price Work, a lump sum of:
All specific cash allowances are included in the above price in accordance with
Paragraph 11.02 of the General Conditions.

B. For all Unit Price Work, an amount equal to the sum of the established unit price for
each separately identified item of Unit Price Work times the actual quantity of that

item:
UNIT PRICE WORK
o Estimated  Bid Unit Bid Price

Item Description Unit Quantity Price

100 Earth Work CYD 52,746 $ $
200 Re-vegetation AC. 20 $ $
300 Gabion Work CYD 622 $ $
400 Coal Fire Excavation CYD 45,000 5 $
500 Concrete Cloth FT 780 $ $
600 Rock Mulch CYD 5085 $ $
700 Concrete Grout Mix CYD 162 $ _ $
800 Pipe Work FT 820 $ $
900 Coal Mining Cart Procurement EA. 3 $ $
Total of all Bid Prices (Unit Price Work) $

The Bid prices for Unit Price Work set forth as of the Effective Date of the Agreement
are based on estimated quantities. As provided in Paragraph 11.03 of the General
Conditions, estimated quantities are not guaranteed, and determinations of actual
quantities and classifications are to be made by Engineer as provided in Paragraph 9.07
of the General Conditions.

C. For all Work, at the prices stated in Contractor’s Bid, attached hereto as an exhibit.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
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ARTICLE 6 - PAYMENT PROCEDURES
6.01  Submittal and Processing of Payments

A. Contractor shall submit Applications for Payment in accordance with Article 14 of the
General Conditions. Applications for Payment will be processed by Engineer as
provided in the General Conditions.

6.02  Progress Payments; Retainage

A. Owner shall make progress payments on account of the Contract Price on the basis of
Contractor’s Applications for Payment on or about the 30% day of each month during
performance of the Work as provided in Paragraph 6.02.A.1 below. All such payments
will be measured by the schedule of values established as provided in Paragraph 2.07.A
of the General Conditions (and in the case of Unit Price Work based on the number of
units completed) or, in the event there is no schedule of values, as provided in the
General Requirements.

1. Prior to Substantial Completion, progress payments will be made in an amount
equal to 100% of the work completed the-percentase-indicated-below butin-each
ease, less the aggregate of payments previously made and less such amounts as
Engineer may determine or Owner may withhold, including but not limited to
liquidated damages, in accordance with Paragraph 14.02 of the General
Conditions-, and less 10 percent of each payment as Retainage. and less the 4%

Navajo Nation business activity tax.

6.03  Final Payment

A. Upon final completion and acceptance of the Work in accordance with Paragraph 14.07
of the General Conditions, Owner shall pay the remainder of the Contract Price as
recommended by Engineer as provided in said Paragraph 14.07.

EJCDC C-520 Suggested Form of Agreement Between Owner and Contractor for Construction Contract (Stipulated Price)
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ARTICLE 7 - INTEREST

7.01  All moneys not paid when due as provided in Article 14 of the General Conditions shall
bear interest at the rate of 0 percent per annum.

ARTICLE 8 - CONTRACTOR’S REPRESENTATIONS

801 In

order to induce Owner to enter into this Agreement, Contractor makes the following

representations:

A.

B.

(@

=

e

ez

|c2

Contractor has examined and carefully studied the Contract Documents and the other
related data identified in the Bidding Documents.

Contractor has visited the Site and become familiar with and is satisfied as to the
general, local, and Site conditions that may affect cost, progress, and performance of
the Work.

Contractor is familiar with and is satisfied as to all federal, state, and local Laws and
Regulations that may affect cost, progress, and performance of the Work.

Contractor has carefully studied all: (1) reports of explorations and tests of subsurface
conditions at or contiguous to the Site and all drawings of physical conditions relating
to existing surface or subsurface structures at the Site (except Underground Facilities),
if any, that have been identified in Paragraph SC-4.02 of the Supplementary Conditions
as containing reliable "technical data," and (2) reports and drawings of Hazardous
Environmental Conditions, if any, at the Site that have been identified in Paragraph SC-
4.06 of the Supplementary Conditions as containing reliable "technical data."

Contractor has considered the information known to Contractor; information commonly
known to contractors doing business in the locality of the Site; information and
observations obtained from visits to the Site; the Contract Documents; and the Site-
related reports and drawings identified in the Contract Documents, with respect to the
effect of such information, observations, and documents on (1) the cost, progress, and
performance of the Work; (2)the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor, including any specific
means, methods, techniques, sequences, and procedures of construction expressly
required by the Contract Documents; and (3) Contractor’s safety precautions and
programs.

Based on the information and observations referred to in Paragraph 8.01.E above,
Contractor does not consider that further examinations, investigations, explorations,
tests, studies, or data are necessary for the performance of the Work at the Contract
Price, within the Contract Times, and in accordance with the other terms and conditions
of the Contract Documents.

Contractor is aware of the general nature of work to be performed by Owner and others
at the Site that relates to the Work as indicated in the Contract Documents.
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H. Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and the
written resolution thereof by Engineer is acceptable to Contractor.

The Contract Documents are generally sufficient to indicate and convey understanding
of all terms and conditions for performance and furnishing of the Work.

=

ARTICLE 9 - CONTRACT DOCUMENTS

9.01 Contents

A. The Contract Documents are as shown in Article 7 of Exhibit B. eensist—efthe

1. ThisAgreement{pasesito—ineclusiver
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ARTICLE 10 - MISCELLANEOUS
10.01 Terms

A. Terms used in this Agreement will have the meanings stated in the General Conditions
(Exhibit A) and the Supplementary Conditions (Exhibit B).

10.02 Assignment of Contract

A. Ass1gnment of this Contract is restncted pursuant to Artlcle 37 of Exhibit B Ne

10.03  Successors and Assigns

A. As prov1ded for in Art1cle 40 of Exhlblt B. aner—aﬁd—éeﬁtfaeter—eaeh—biﬁds—}tself—ﬁs

10.04 Severability
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10.05 Contractor’s Certifications

A. Contractor certifies that it has not engaged in corrupt, fraudulent, collusive, or coercive
practices in competing for or in executing the Contract. For the purposes of this

Paragraph 10.05:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of
value likely to influence the action of a public official in the bidding process or in
the Contract execution;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process or the execution of the Contract to the detriment of
Owner, (b) to establish Bid or Contract prices at artificial non-competitive levels, or
(c) to deprive Owner of the benefits of free and open competition;

3. “collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish Bid
prices at artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the execution of the Contract.

B. AMI. Contractor Information Form for participation in the Applicant/Violator System
(AVS) is attached as Exhibit “D”.

C. Navajo Nation Certification Regarding Debarment and Suspension is attached as
Exhibit “E”. '
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IN WITNESS WHEREOF, Owner and Contractor have signed this Agreement. Counterparts have
been delivered to Owner and Contractor. All portions of the Contract Documents have been signed or have
been identified by Owner and Contractor or on their behalf

This Agreement will be effective on

which is the Effective Date of the Agreement.

OWNER: CONTRACTOR
Navajo Nation

By: Ben Shelly By:

Title: President Title:

Attest:

Title:

Address for giving notices:
P.O. Box # 1875

(If Contractor is a corporation, a partnership,
or a joint venture, attach evidence of authority

to sign.)

Attest:

Title:

Address for giving notices:

Window Rock, AZ 86515

(If Owner is a corporation, attach evidence

of authority to sign. If Owner is a public body,
attach evidence of authority to sign and resolution
or other documents authorizing execution

of this Agreement.)

License No.:

(Where applicable)

Agent for service of process on Navajo Nation:

I have reviewed the terms and conditions of this agreement and they are in compliance with

Navajo Nation Law.

Bidtah Becker, Assistant Attorney General
Navajo Nation Department of Justice

Date
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ARTICLE 1 -

DEFINITIONS AND TERMINOLOGY

1.01  Defined Terms

A. Wherever used in the BiddingRegquirements—or Contract Documents and-printed—with—initial
capital-detters, the terms listed below will have the meanings indicated which are applicable to

both the singular and plural thereof. In addition to terms specifically defined, terms with initial
capital letters in the Contract Documents include references to identified articles and paragraphs,
and the titles of other documents or forms.

1.

10.

11.

Addenda—Written or graphic instruments issued prior to the opening of Bids which clarify,
correct, or change the Bidding Requirements or the proposed Contract Documents.

Agreement—The written instrument which is evidence of the agreement between Owner and
Contractor covering the Work.

Application for Payment—The form acceptable to Engineer/Owner which is to be used by
Contractor during the course of the Work in requesting progress or final payments and which
is to be accompanied by such supporting documentation as is required by the Contract
Documents.

Asbestos—Any material that contains more than one percent asbestos and is friable or is
releasing asbestos fibers into the air above current action levels established by the United
States Occupational Safety and Health Administration.

Bid—The offer or proposal of a Bidder submitted on the prescribed form setting forth the
prices for the Work to be performed.

Bidder or Proposer—The individual or entity who submits a Bid directly to Owner.

Bidding Documents—The Bidding Requirements and the proposed Contract Documents
(including all Addenda).

Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders, Bid
security of acceptable form, if any, and the Bid Form with any supplements.

Change Order—A document recommended by Engineer which is signed by Contractor and
Owner and authorizes an addition, deletion, or revision in the Work or an adjustment in the
Contract Price or the Contract Times, issued on or after the Effective Date of the Agreement,
also referred to as a Modification (see Article 17 of Exhibit B).

Claim—A demand or assertion by Owner or Contractor seeking an adjustment of Contract
Price or Contract Times, or both, or other relief with respect to the terms of the Contract. A
demand for money or services by a third party is not a Claim.

Contract—The entire and integrated written agreement between the Owner and Contractor
concerning the Work, referred to in the Contract Documents as elther “Contract” or

<

‘Agreement”.
whetherwrittenororal
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12. Contract Documents—Thosc items 50 d651g11ated m Artlcle 7 of EXhlblt B. in—the

13. Contract Price—The moneys payable by Owner to Contractor for completion of the Work as
provided for in Art1cle 6 of the C-520 in accordance w1th all provisions in the Contract

eas&ef—@mt—llﬁee—Weflé:

14. Contract Times—The number of days or the dates stated in the Agreement to: (i) achieve
Milestones, if any; (ii) achieve Substantial Completion; and (iii) complete the Work so that it
is ready for final payment as evidenced by Engineer’s written recommendation of final

payment.
15. Contractor—The individual or entity with whom Owner has entered into the Agreement.
16. Cost of the Work—See Paragraph 11.01 herein for definition.

17. Drawings—That part of the Contract Documents prepared or approved by Engineer which
graphically shows the scope, extent, and character of the Work to be performed by
Contractor. Shop Drawings and other Contractor submittals are not Drawings as so defined.

18. Effective Date of the Agreement—The date indicated in the Agreement on which it becomes
effective, but if no such date is indicated, it means the date on which the Agreement is signed
and delivered by the last of the two parties to sign and deliver.

19. Engineer—The individual or entity named as such in the Agreement.

20. Field Order—A written order issued by Engineer which requires minor changes in the Work
but which does not involve a change in the Contract Price or the Contract Times.

21. General Requirements—Seetions—ofDivision——ofthe All Sections of the Technical
Specifications, including all Maps and Drawings.

22. Hazardous Environmental Condition—The presence at the Site of Asbestos, PCBs,
Petroleum, Hazardous Waste, or Radioactive Material, excluding natural geologically
occurring_radioactive material, in such quantities or circumstances that may present a
substantial danger to persons or property exposed thereto.

23. Hazardous Waste—The term Hazardous Waste shall have the meaning provided in Section
1004 of the Solid Waste Disposal Act (42 USC Section 6903) as amended from time to time.

24. Laws and Regulations;, Laws or Regulations—Any and all applicable laws, rules,
regulations, ordinances, codes, and orders of any and all governmental bodies, agencies,
authorities, and courts having jurisdiction.
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25. Liens—Charges, security interests, or encumbrances upon Project funds, real property, or
personal property.

26. Milestone—A principal event specified in the Contract Documents relating to an
intermediate completion date or time prior to Substantial Completion of all the Work.

27. Notice of Award—The written notice by Owner to the Successful Bidder stating that upon
timely compliance by the Successful Bidder with the conditions precedent listed therein,
Owner will sign and deliver the Agreement.

28. Notice to Proceed—A written notice given by Owner to Contractor fixing the date on which
the Contract Times will commence to run and on which Contractor shall start to perform the
Work under the Contract Documents.

29. Owner—The individual or entity with whom Contractor has entered into the Agreement and
for whom the Work is to be performed.

30. PCBs—Polychlorinated biphenyls.

31. Petroleum—Petroleum, including crude oil or any fraction thereof which is liquid at standard
conditions of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds per square
inch absolute), such as oil, petroleum, fuel oil, oil sludge, oil refuse, gasoline, kerosene, and
oil mixed with other non-Hazardous Waste and crude oils.

32. Progress Schedule—A schedule, prepared and maintained by Contractor, describing the
sequence and duration of the activities comprising the Contractor’s plan to accomplish the
Work within the Contract Times.

33. Project—The tetal-construetion—of—which—the Work to be performed under the Contract
Documents which may be the whole, or a part.

34. Project Manual—The bound documentary information prepared for bidding and constructing
the Work. A listing of the contents of the Project Manual, which may be bound in one or
more volumes, is contained in the table(s) of contents.

35. Radioactive Material—Source, special nuclear, or byproduct material as defined by the
Atomic Energy Act of 1954 (42 USC Section 2011 et seq.) as amended from time to time.

36. Resident Project Representative—The authorized representative of Engineer who may be
assigned to the Site or any part thereof.

37. Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and which establish the standards by which such
portion of the Work will be judged.

38. Schedule of Submittals—A schedule, prepared and maintained by Contractor, of required
submittals and the time requirements to support scheduled performance of related
construction activities.
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39. Schedule of Values—A schedule, prepared and maintained by Contractor, allocating portions
of the Contract Price to various portions of the Work and used as the basis for reviewing
Contractor’s Applications for Payment.

40. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information which are specifically prepared or assembled by or for Contractor and submitted
by Contractor to illustrate some portion of the Work.

41. Site—Lands or areas indicated in the Contract Documents as being furnished by Owner upon
which the Work is to be performed, including rights-of-way and easements for access
thereto, and such other lands furnished by Owner which are designated for the use of
Contractor.

42. Specifications or Technical Specifications—That part of the Contract Documents consisting
of written requirements for materials, equipment, systems, standards and workmanship as
applied to the Work, and certain administrative requirements and procedural matters
applicable thereto.

43. Subcontractor—An individual or entity having a direct contract with Contractor or with any
other Subcontractor for the performance of a part of the Work at the Site.

44. Substantial Completion—The time at which the Work (or a specified part thereof) has
progressed to the point where, in the opinion of Engineer, the Work (or a specified part
thereof) is sufficiently complete, in accordance with the Contract Documents, so that the
Work (or a specified part thereof) can be utilized for the purposes for which it is intended.
The terms “substantially complete” and “substantially completed” as applied to all or part of
the Work refer to Substantial Completion thereof.

45. Successful Bidder or Proposer—The Bidder submitting a responsive Bid to whom Owner
makes an award.

46. Supplementary Conditions (Exhibit B)—That part of the Contract Documents which amends
or supplements these General Conditions.

47. Supplier—A manufacturer, fabricator, supplier, distributor, material man, or vendor having a
direct contract with Contractor or with any Subcontractor to furnish materials or equipment
to be incorporated in the Work by Contractor or Subcontractor.

48. Underground Facilities—All underground pipelines, conduits, ducts, cables, wires,
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any encasements
containing such facilities, including those that convey electricity, gases, steam, liquid
petroleum products, telephone or other communications, cable television, water, wastewater,
storm water, other liquids or chemicals, or traffic or other control systems.

49. Unit Price Work—Work to be paid for on the basis of unit prices.

50. Work—The entire construction or the various separately identifiable parts thereof required to
be provided under the Contract Documents. Work includes and is the result of performing or
providing all labor, services, and documentation necessary to produce such construction, and
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furnishing, installing, and incorporating all materials and equipment into such construction,
all as required by the Contract Documents.

Work Change Directive—A written statement to Contractor issued on or after the Effective
Date of the Agreement and signed by Owner and recommended by Engineer ordering an
addition, deletion, or revision in the Work, or responding to differing or unforeseen
subsurface or physical conditions under which the Work is to be performed or to
emergencies. A Work Change Directive will not change the Contract Price or the Contract
Times but is evidence that the parties expect that the change ordered or documented by a
Work Change Directive will be incorporated in a subsequently issued Change Order
following negotiations by the parties as to its effect, if any, on the Contract Price or Contract
Times.

1.02  Terminology

A. The words and terms discussed in Paragraph 1.02.B through F are not defined but, when used in
the Bidding Requirements or Contract Documents, have the indicated meaning.

B. Intent of Certain Terms or Adjectives:

L

The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,” “as
directed” or terms of like effect or import to authorize an exercise of professional judgment
by Engineer. In addition, the adjectives “reasonable,” ‘“‘suitable,” “acceptable,” “proper,”
“satisfactory,” or adjectives of like effect or import are used to describe an action or
determination of Engineer as to the Work. It is intended that such exercise of professional
judgment, action, or determination will be solely to evaluate, in general, the Work for
compliance with the information in the Contract Documents and with the design concept of
the Project as a functioning whole as shown or indicated in the Contract Documents (unless
there is a specific statement indicating otherwise). The use of any such term or adjective is
not intended to and shall not be effective to assign to Engineer any duty or authority to
supervise or direct the performance of the Work, or any duty or authority to undertake
responsibility contrary to the provisions of Paragraph 9.09 or any other provision of the
Contract Documents.

C. Day:

1.

The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

D. Defective:

1.

The word “defective,” when modifying the word “Work,” refers to Work that is
unsatisfactory, faulty, or deficient in that it:

a. does not conform to the Contract Documents; or

b. does not meet the requirements of any applicable inspection, reference standard, test, or
approval referred to in the Contract Documents; or
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c. has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at Substantial
Completion in accordance with Paragraph 14.04 or 14.05).

E. Furnish, Install, Perform, Provide:

1.

The word “furnish,” when used in connection with services, materials, or equipment, shall
mean to supply and deliver said services, materials, or equipment to the Site (or some other
specified location) ready for use or installation and in usable or operable condition.

The word “install,” when used in connection with services, materials, or equipment, shall
mean to put into use or place in final position said services, materials, or equipment complete
and ready for intended use.

The words “perform” or “provide,” when used in connection with services, materials, or
equipment, shall mean to furnish and install said services, materials, or equipment complete
and ready for intended use.

When “furnish,” “install,” “perform,” or “provide” is not used in connection with services

> i} s bl
materials, or equipment in a context clearly requiring an obligation of Contractor, “provide”
is implied.

F. Unless stated otherwise in the Contract Documents, words or phrases that have a well-known
technical or construction industry or trade meaning are used in the Contract Documents in
accordance with such recognized meaning.

ARTICLE 2 —- PRELIMINARY MATTERS

2.01

2.02

2.03

Delivery of Bonds and Evidence of Insurance

A.

When Contractor delivers the executed counterparts of the Agreement to Owner, Contractor
shall also deliver to Owner such bonds as Contractor may be required to furnish.

Evidence of Insurance: Before any Work at the Site is started, Contractor and-Owaer shall each

deliver to the Owner other—with—ecopies—to—each—additional insured —identified—n—the

SupplementaryConditions; certificates of insurance (and other evidence of insurance which

either of them or any additional insured may reasonably request) which Contractor and-Owaesr

respeetivelyare is required to purchase and maintain in accordance with Article 5 herein.

Copies of Documents

A.

Contractor shall purchase a complete Project Manual and is responsible for all copying of the

PI‘O_]eCt Manual necessary to complete the Work QWﬁer—shaH—f&msh—te—Geimeter—ap—te—teﬂ
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Notice to Proceed may be glven at any tlme Wlthm 30 days after the Effec’ave Date of the

2.04  Starting the Work

A. Contractor shall start to perform the Work upon the Notice to Proceeden—the-date—when-—the
Contraet-Times—ecommenee—to—run. No Work shall be done at the Site prior to the Notice to
Proceeddeteenidiebhe ContnetTmescommernestoun,

2.05  Before Starting Construction

A. Upon receipt of the NOTICE TO PROCEED, the CONTRACTOR shall have fifteen (15)
CALENDAR DAYS to mobilize equipment to the site, unless otherwise specified. WORK shall
commence in accordance with the TECHNICAL SPECIFICATIONS, MAPS and DRAWINGS.
The CONTRACTOR shall provide the PROGRAM MANAGER with the following before the
WORK commences:

1. A progress schedule for the proposed WORK in calendar form and proposed work hours in
the specified sequence of WORK.

2. A list of personnel to be employed on the PROJECT, in conformance to the Navajo
Preference in Employment Act.

3. A Health and Safety Plan approved by the OWNER, including rapid communication

procedures with the closest available emergency response units and medical centers. All

Health and Safety requirements set forth in Section 9 of the Technical Specifications will

be adhered to.

Proof of all permits, licenses, BONDS, Certificate of Insurance and all other such items as

required by the CONTRACT documents.

An updated list of equipment to be used to successfully complete the PROJECT. All

equipment items are required to be inspected, documented, and approved by the OWNER

prior to the usage on the PROJECT.

Qualifications and resumes of key personnel for the PROJECT will be submitted for

OWNER's approval. The OWNER reserves the right to approve the assigned

SUPERINTENDENT.

CONTRACTOR's Chain of Command for the PROJECT.

Notice of SUB-CONTRACTORS retained for the performance of the CONTRACT and

subject to the OWNER's approval. Schedule of Values to be coordinated with the

OWNER.

CONTRACTOR’s Storm Water Pollution Prevention Plan.

|+

|

|22 =

et

B. Prior to commencement of the WORK, the CONTRACTOR shall be in compliance with
provisions set forth by all applicable Navajo Nation and federal laws including, but not limited
to, the Navajo Preference in Employment Act, Navajo Business Opportunity Act, tax laws,
cultural resources laws, historic preservation laws, environmental laws, and threatened and
endangered species laws.
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C.

The OWNER shall have the right to enter the premises for the purpose of doing work not

D.

covered by the PROPOSAL DOCUMENTS. This provision shall not be construed as relieving
the CONTRACTOR of the sole responsibility for care and protection of the WORK, or the
restoration of any damaged WORK, except such caused by agents or employees of the OWNER.

The CONTRACTOR shall in advance, notify the ENGINEER within 24 hours of the actual time

construction operations will begin. The CONTRACTOR shall not commence any actual
construction prior to the date on which the NOTICE TO PROCEED is issued.

2.06 Preconstruction Conference; Designation of Authorized Representatives

A.

Before any Work at the Site is started, a conference attended by Owner, Contractor, Engineer,
and others as appropriate will be held to establish a working understanding among the parties as
to the Work and to discuss the schedules referred to in Paragraph 2.05.A, procedures for
handling Shop Drawings and other submittals, processing Applications for Payment, and
maintaining required records.

At this conference Owner and Contractor each shall designate, in writing, a specific individual to
act as its authorized representative with respect to the services and responsibilities under the
Contract. Such individuals shall have the authority to transmit instructions, receive information,
render decisions relative to the Contract, and otherwise act on behalf of each respective party.

2.07  Initial Acceptance of Schedules

A.

At least 10 days before submission of the first Application for Payment a conference attended by
Contractor, Engineer, and others as appropriate will be held to review for acceptability to
Engineer as provided below the schedules submitted in accordance with Paragraph 2.05.A.
Contractor shall have an additional 10 days to make corrections and adjustments and to complete
and resubmit the schedules. No progress payment shall be made to Contractor until acceptable
schedules are submitted to Engineer.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly progression of
the Work to completion within the Contract Times. Such acceptance will not impose on
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Engineer responsibility for the Progress Schedule, for sequencing, scheduling, or progress of
the Work, nor interfere with or relieve Contractor from Contractor’s full responsibility
therefor.

Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a workable
arrangement for reviewing and processing the required submittals.

Contractor’s Schedule of Values will be acceptable to Engineer as to form and substance if it
provides a reasonable allocation of the Contract Price to component parts of the Work.

ARTICLE 3 — CONTRACT DOCUMENTS: INTENT, AMENDING, REUSE

3.01

3.02

Intent

A. The Contract Documents are complementary; what is required by one is as binding as if required
by all.

B. It is the intent of the Contract Documents to describe a functionally complete project (or part
thereof) to be constructed in accordance with the Contract Documents. Any labor,
documentation, services, materials, or equipment that reasonably may be inferred from the
Contract Documents or from prevailing custom or trade usage as being required to produce the
indicated result will be provided whether or not specifically called for, at no additional cost to
Owner.

C. Clarifications and interpretations of the Contract Documents shall be issued by Engineer as
provided in Article 9 herein.

Reference Standards

A. Standards, Specifications, Codes, Laws, and Regulations

1.

2.

Reference to standards, specifications, manuals, or codes of any technical society,
organization, or association, or to_Navajo Nation Laws or Regulations, whether such
reference be specific or by implication, shall mean the standard, specification, manual, code,
or Laws or Regulations in effect at the time of opening of Bids (or on the Effective Date of
the Agreement if there were no Bids), except as may be otherwise specifically stated in the
Contract Documents.

No provision of any such standard, specification, manual, or code, or any instruction of a
Supplier, shall be effective to change the duties or responsibilities of Owner, Contractor, or
Engineer, or any of their subcontractors, consultants, agents, or employees, from those set
forth in the Contract Documents. No such provision or instruction shall be effective to assign
to Owner, Engineer, or any of their officers, directors, members, partners, employees,
agents, consultants, or subcontractors, any duty or authority to supervise or direct the
performance of the Work or any duty or authority to undertake responsibility inconsistent
with the provisions of the Contract Documents.
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3.03

3.04

Reporting and Resolving Discrepancies

A. Reporting Discrepancies:

I8

Contractor’s Review of Contract Documents Before Starting Work: Before undertaking each
part of the Work, Contractor shall carefully study and compare the Contract Documents and
check and verify pertinent figures therein and all applicable field measurements. Contractor
shall promptly report in writing to Engineer any conflict, error, ambiguity, or discrepancy
which Contractor discovers, or has actual knowledge of, and shall obtain a written
interpretation or clarification from Engineer before proceeding with any Work affected
thereby.

Contractor’s Review of Contract Documents During Performance of Work: If, during the
performance of the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy
within the Contract Documents, or between the Contract Documents and (a) any applicable
Law or Regulation , (b) any standard, specification, manual, or code, or (c) any instruction of
any Supplier, then Contractor shall promptly report it to Engineer in writing. Contractor shall
not proceed with the Work affected thereby (except in an emergency as required by
Paragraph 6.16.A _herein) until an amendment or supplement to the Contract Documents has
been issued by one of the methods indicated in Paragraph 3.04.

Contractor shall not be liable to Owner or Engineer for failure to report any conflict, error,
ambiguity, or discrepancy in the Contract Documents unless Contractor had actual
knowledge thereof.

B. Resolving Discrepancies:

1.

Amending and Supplementing Contract Documents

A.

The Contract Documents may be amended to provide for additions, deletions, and revisions in
the Work or to modify the terms and conditions thereof by either a Change Order or a Work
Change Directive in accordance with a Modification pursuant to Article 17 of Exhibit B.

The requirements of the Contract Documents may be supplemented, and minor variations and
deviations in the Work may be authorized, by one or more of the following ways:
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3.05

3.06

1. A Field Order;

2. Engineer’s approval of a Shop Drawing or Sample (subject to the provisions of Paragraph
6.17.D.3); or '

3. Engineer’s written interpretation or clarification.

Reuse of Documents

A.

A.

Contractor and any Subcontractor or Supplier shall not:

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, or
other documents (or copies of any thereof) prepared by or bearing the seal of Engineer or its
consultants, including electronic media editions; or

2. reuse any such Drawings, Specifications, other documents, or copies thereof on extensions of
the Project or any other project without written consent of Owner and Engineer and specific
written verification or adaptation by Engineer.

The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the
Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract
Documents for record purposes.

Electronic Data

Unless otherwise stated in the Supplementary Conditions, the data furnished by Owner or
Engineer to Contractor, or by Contractor to Owner or Engineer, that may be relied upon are
limited to the printed copies (also known as hard copies). Files in electronic media format of
text, data, graphics, or other types are furnished only for the convenience of the receiving party.
Any conclusion or information obtained or derived from such electronic files will be at the user’s
sole risk. If there is a discrepancy between the electronic files and the hard copies, the hard
copies govern.

Because data stored in electronic media format can deteriorate or be modified inadvertently or
otherwise without authorization of the data’s creator, the party receiving electronic files agrees
that it will perform acceptance tests or procedures within 60 days, after which the receiving party
shall be deemed to have accepted the data thus transferred. Any errors detected within the 60-
day acceptance period will be corrected by the transferring party.

When transferring documents in electronic media format, the transferring party makes no
representations as to long term compatibility, usability, or readability of documents resulting
from the use of software application packages, operating systems, or computer hardware
differing from those used by the data’s creator.
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ARTICLE 4 — AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS;
HAZARDOUS ENVIRONMENTAL CONDITIONS; REFERENCE POINTS

4.01

4.02

Availability of Lands

A. Owner shall furnish the Site, with consent of the land user and chapter. Owner shall notify

Contractor of any encumbrances or restrictions not of general application but specifically related
to use of the Site with which Contractor must comply in performing the Work. Owner will
obtain in a timely manner and pay for easements for permanent structures or permanent changes
in existing facilities. If Contractor and Owner are unable to agree on entitlement to or on the
amount or extent, if any, of any adjustment in the Contract Price or Contract Times, or both, as a
result of any delay in Owner’s furnishing the Site or a part thereof, Contractor may make a
Claim therefor as provided in Paragraph 10.05.

. Contractor shall provide for all additional lands and access thereto that may be required for

temporary construction facilities or storage of materials and equipment.

Subsurface and Physical Conditions

A. Reports and Drawings: The Supplementary—Conditions_Technical Specifications, Maps and

Drawings identify:

1. those reports known to Owner of explorations and tests of subsurface conditions at or
contiguous to the Site; and

2. those drawings known to Owner of physical conditions relating to existing surface or
subsurface structures at the Site (except Underground Facilities).

B. Limited Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the

accuracy of the “technical data” contained in such reports and drawings, along with information
and data acqulred bV the requisite site visit, in submitting its b1d and/or proposal —b&t——sueh

Sﬁpp}emeﬁtaﬁheeﬁd-}ﬁeﬂs—Except for such rehance on such “techmcal data o Contractor may
not rely upon or make any claim against Owner or Engineer, or any of their officers, directors,
members, partners, employees, agents, consultants, or subcontractors with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including, but not
limited to, any aspects of the means, methods, techniques, sequences, and procedures of
construction to be employed by Contractor, and safety precautions and programs incident
thereto; or

2. other data, interpretations, opinions, and information contained in such reports or shown or
indicated in such drawings; or
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3. any Contractor interpretation of or conclusion drawn from any “technical data” or any such
other data, interpretations, opinions, or information.

4.03  Differing Subsurface or Physical Conditions

A. Notice: If Contractor believes that any subsurface or physical condition that is uncovered or
revealed either:

1. is of such a nature as to establish that any “technical data” on which Contractor is entitled to
rely as provided in Paragraph 4.02 is materially inaccurate; or

2. is of such a nature as to require a change in the Contract Documents; or
3. differs materially from that shown or indicated in the Contract Documents; or

4. is of an unusual nature, and differs materially from conditions ordinarily encountered and
generally recognized as inherent in work of the character provided for in the Contract
Documents;

then Contractor shall, promptly after becoming aware thereof and before further disturbing the
subsurface or physical conditions or performing any Work in connection therewith (except in an
emergency as required by Paragraph 6.16.A), notify Owner and Engineer in writing about such
condition. Contractor shall not further disturb such condition or perform any Work in connection
therewith (except as aforesaid) until receipt of written order to do so.

B. Engineer’s Review: After receipt of written notice as required by Paragraph 4.03.A herein,
Engineer will promptly review the pertinent condition, determine the necessity of Owner’s
obtaining additional exploration or tests with respect thereto, and advise Owner in writing (with
a copy to Contractor) of Engineer’s findings and conclusions.

C. Possible Price and Times Adjustments:

1. The Contract Price or the Contract Times, or both, will be equitably adjusted to the extent
that the existence of such differing subsurface or physical condition causes an increase or
decrease in Contractor’s cost of, or time required for, performance of the Work; subject,
however, to the following:

a. such condition must meet any one or more of the categories described in Paragraph
4.03.A herein; and

b. with respect to Work that is paid for on a unit price basis, any adjustment in Contract
Price will be subject to the provisions of Paragraphs 9.07 and 11.03 herein.

2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times if:

a. Contractor knew of the existence of such conditions at the time Contractor made a final
commitment to Owner with respect to Contract Price and Contract Times by the
submission of a Bid or becoming bound under a negotiated contract; or
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3.

4,

b. the existence of such condition could reasonably have been discovered or revealed as a
result of any examination, investigation, exploration, test, or study of the Site and
contiguous areas required by the Bidding Requirements or Contract Documents to be
conducted by or for Contractor prior to Contractor’s making such final commitment; or

c. Contractor failed to give the written notice as required by Paragraph 4.03.A herein.

If Owner and Contractor are unable to agree on entitlement to or on the amount or extent, if
any, of any adjustment in the Contract Price or Contract Times, or both, a Claim may be
made therefor as provided in Paragraph 10.05. However, neither Owner or Engineer, or any
of their officers, directors, members, partners, employees, agents, consultants, or
subcontractors shall be liable to Contractor for any claims, costs, losses, or damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute resolution costs) sustained by
Contractor on or in connection with any other project or anticipated project.

Anv change or adjustment in the Contract Price. Contract Times, or Scope of Work for the

Contract shall be in accordance with Article 17 of Exhibit B.

4.04  Underground Facilities

A. Shown or Indicated: The information and data shown or indicated in the Contract Documents
with respect to existing Underground Facilities at or contiguous to the Site is based on
information and data furnished to Owner or Engineer by the owners of such Underground
Facilities, including Owner, or by others. Unless it is otherwise expressly provided in the
Supplementary Conditions:

1.

Owner and Engineer shall not be responsible for the accuracy or completeness of any such
information or data provided by others; and

the cost of all of the following will be included in the Contract Price, and Contractor shall
have full responsibility for:

a. reviewing and checking all such information and data;
b. locating all Underground Facilities shown or indicated in the Contract Documents;

c. coordination of the Work with the owners of such Underground Facilities, including
Owner, during construction; and

d. the safety and protection of all such Underground Facilities and repairing any damage
thereto resulting from the Work.

B. Not Shown or Indicated:

1.

If an Underground Facility is uncovered or revealed at or contiguous to the Site which was
not shown or indicated, or not shown or indicated with reasonable accuracy in the Contract
Documents, Contractor shall, promptly after becoming aware thereof and before further
disturbing conditions affected thereby or performing any Work in connection therewith
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(except in an emergency as required by Paragraph 6.16.A), identify the owner of such
Underground Facility and give written notice to that owner and to Owner and Engineer.
Engineer will promptly review the Underground Facility and determine the extent, if any, to
which a change is required in the Contract Documents to reflect and document the
consequences of the existence or location of the Underground Facility. During such time,
Contractor shall be responsible for the safety and protection of such Underground Facility.

2. If Engineer concludes that a change in the Contract Documents is required, a Work Change
Directive or a Change Order will be issued to reflect and document such consequences. An
equitable adjustment shall be made in the Contract Price or Contract Times, or both,_in
accordance with Article 17 of Exhibit B, to the extent that they are attributable to the
existence or location of any Underground Facility that was not shown or indicated or not
shown or indicated with reasonable accuracy in the Contract Documents and that Contractor
did not know of and could not reasonably have been expected to be aware of or to have
anticipated. If Owner and Contractor are unable to agree on entitlement to or on the amount
or extent, if any, of any such adjustment in Contract Price or Contract Times, Owner or
Contractor may make a Claim therefor as provided in Paragraph 10.05.

4.05  Reference Points

A. Owner shall provide engineering surveys to establish reference points for construction which in
Engineer’s judgment are necessary to enable Contractor to proceed with the Work. Contractor
shall be responsible for laying out the Work, shall protect and preserve the established reference
points and property monuments, and shall make no changes or relocations without the prior
written approval of Owner. Contractor shall report to Engineer whenever any reference point or
property monument is lost or destroyed or requires relocation because of necessary changes in
grades ot locations, and shall be responsible [or the accurate replacement or relocation of such
reference points or property monuments by professionally qualified personnel.

4.06 Hazardous Environmental Condition at Site

A. Reports and Drawings: The SupplementaryConditions Technical Specifications, Maps and
Drawings identify those reports and drawings known to Owner relating to Hazardous
Environmental Conditions that have been identified at the Site.

B. Limited Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the “technical data” contained in such reports and drawings, along with information
and data acqulred by the requ1s1te s1te Vls1t

d-n—the—Supplemen ttiens: Except for
such rehance on such “techmcal data,” Contractor may not rely upon or make any claim against
Owner or Engineer, or any of their officers, directors, members, partners, employees, agents,
consultants, or subcontractors with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including, but not
limited to, any aspects of the means, methods, techniques, sequences and procedures of
construction to be employed by Contractor and safety precautions and programs incident
thereto; or
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2. other data, interpretations, opinions and information contained in such reports or shown or
indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any “technical data” or any such
other data, interpretations, opinions or information.
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H. To-the-fullest-extent-permitted-byLaws-and Regulations; Contractor shall indemnify and hold

harmless Owner and Engineer, and the officers, directors, members, partners, employees, agents,
consultants, and subcontractors of each and any of them from and against all claims, costs,
losses, and damages (including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or arbitration or other dispute resolution costs)
arising out of or relating to a Hazardous Environmental Condition created by Contractor or by

anyone for whom Contractor is responsible. Nething—in-thisParasraph4-06-H shall-ebligate

I. The provisions of Paragraphs 4.02, 4.03, and 4.04 do not apply to a Hazardous Environmental
Condition uncovered or revealed at the Site.

ARTICLE 5 - BONDS AND INSURANCE

5.01  Performance, Payment, and Other Bonds

A. Contractor shall furnish performance and payment bonds in accordance with Article 13 of
Exhibit B. ;-each-in-an-amount-at-lea o-the ice ccuri e
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5.02 Licensed Sureties and Insurers

5.03

5.04

Certificates of Insurance

A. Contractor shall provide insurance as required by Articles 12 and 14 of Exhibit B. deliverto

Contractor’s Insurance

A. Contractor shall purchase and maintain such insurance as is required pursuant to Articles 12 and
14 of Exhibit B. 3 ' : ; '
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5.05 Owner’s Liability Insurance

5.06  Property Insurance
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507 N/A Waiverof-Richts
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5.08
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ARTICLE 6 —- CONTRACTOR’S RESPONSIBILITIES

6.01

6.02

Supervision and Superintendence

A.

Contractor shall supervise, inspect, and direct the Work competently and efficiently, devoting
such attention thereto and applying such skills and expertise as may be necessary to perform the
Work in accordance with the Contract Documents. Contractor shall be solely responsible for the
means, methods, techniques, sequences, and procedures of construction. Contractor shall not be
responsible for the negligence of Owner or Engineer in the design or specification of a specific
means, method, technique, sequence, or procedure of construction which is shown or indicated
in and expressly required by the Contract Documents.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who shall not be replaced without written notice to Owner and Engineer except
under extraordinary circumstances.

Labor; Working Hours

A.

Contractor shall provide competent, suitably qualified personnel to survey and lay out the Work
and perform construction as required by the Contract Documents. Contractor shall at all times
maintain good discipline and order at the Site.

. Except as otherwise required for the safety or protection of persons or the Work or property at

the Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all Work
at the Site shall be performed during regular working hours. Contractor will not permit the
performance of Work on a Saturday, Sunday, or any legal holiday without Owner’s written
consent (which will not be unreasonably withheld) given after prior written notice to Engineer.
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6.03

6.04

6.05

Services, Materials, and Equipment

A.

Unless otherwise specified in the Contract Documents, Contractor shall provide and assume full
responsibility for all services, materials, equipment, labor, transportation, construction
equipment and machinery, tools, appliances, fuel, power, light, heat, telephone, water, sanitary
facilities, temporary facilities, and all other facilities and incidentals necessary for the
performance, testing, start-up, and completion of the Work.

All materials and equipment incorporated into the Work shall be as specified or, if not specified,
shall be of good quality and new, except as otherwise provided in the Contract Documents. All
special warranties and guarantees required by the Specifications shall expressly run to the benefit
of Owner. If required by Engineer, Contractor shall furnish satisfactory evidence (including
reports of required tests) as to the source, kind, and quality of materials and equipment.

All materials and equipment shall be stored, applied, installed, connected, erected, protected,
used, cleaned, and conditioned in accordance with instructions of the applicable Supplier, except
as otherwise may be provided in the Contract Documents.

Progress Schedule

A.

Contractor shall adhere to the Progress Schedule established in accordance with Paragraph 2.07
as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in Paragraph 2.07
herein) proposed adjustments in the Progress Schedule that will not result in changing the
Contract Times. Such adjustments will comply with any provisions of the General
Requirements applicable thereto.

2. Proposed adjustments in the Progress Schedule that will change the Contract Times shall be
submitted in accordance with the requirements of Article 12 herein. Adjustments in Contract
Times may only be made by a Change—Osrder contract Modification in accordance with
Article 17 of Exhibit B.

Substitutes and “Or-Equals”™

A.

Whenever an item of material or equipment is specified or described in the Contract Documents
by using the name of a proprietary item or the name of a particular Supplier, the specification or
description is intended to establish the type, function, appearance, and quality required. Unless
the specification or description contains or is followed by words reading that no like, equivalent,
or “or-equal” item or no substitution is permitted, other items of material or equipment or
material or equipment of other Suppliers may be submitted to Engineer for review under the
circumstances described below.

1. “Or-Equal” Items: If in Engineer’s sole discretion an item of material or equipment
proposed by Contractor is functionally equal to that named and sufficiently similar so that no
change in related Work will be required, it may be considered by Engineer as an “or-equal”
item, in which case review and approval of the proposed item may, in Engineer’s sole
discretion, be accomplished without compliance with some or all of the requirements for
approval of proposed substitute items. For the purposes of this Paragraph 6.05.A.1, a
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proposed item of material or equipment will be considered functionally equal to an item so
named if:

a. in the exercise of reasonable judgment Engineer determines that:

1) it is at least equal in materials of construction, quality, durability, appearance,
strength, and design characteristics;

2) it will reliably perform at least equally well the function and achieve the results
imposed by the design concept of the completed Project as a functioning whole; and

3) it has a proven record of performance and availability of responsive service.
b. Contractor certifies that, if approved and incorporated into the Work:
1) there will be no increase in cost to the Owner or increase in Contract Times; and

2) it will conform substantially to the detailed requirements of the item named in the
Contract Documents.

2. Substitute Items:

a. Ifin Engineer’s sole discretion an item of material or equipment proposed by Contractor
does not qualify as an “or-equal” item under Paragraph 6.05.A.1 herein, it will be
considered a proposed substitute item.

b. Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is essentially equivalent to that
named and an acceptable substitute therefor. Requests for review of proposed substitute
items of material or equipment will not be accepted by Engineer from anyone other than
Contractor.

c. The requirements for review by Engineer will be as set forth in Paragraph 6.05.A.2.d
herein, as supplemented by the General Requirements, and as Engineer may decide is
appropriate under the circumstances.

d. Contractor shall make written application to Engineer for review of a proposed substitute
item of material or equipment that Contractor seeks to furnish or use. The application:

1) shall certify that the proposed substitute item will:

a) perform adequately the functions and achieve the results called for by the general
design,

b) be similar in substance to that specified, and
c) be suited to the same use as that specified;

2) will state:
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a) the extent, if any, to which the use of the proposed substitute item will prejudice
Contractor’s achievement of Substantial Completion on time,

b) whether use of the proposed substitute item in the Work will require a change in
any of the Contract Documents (or in the provisions of any other direct contract
with Owner for other work on the Project) to adapt the design to the proposed
substitute item, and

c) whether incorporation or use of the proposed substitute item in connection with
the Work is subject to payment of any license fee or royalty;

3) will identify:
a) all variations of the proposed substitute item from that specified, and
b) available engineering, sales, maintenance, repair, and replacement services; and

4) shall contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including costs of redesign and claims of
other contractors affected by any resulting change.

B. Substitute Construction Methods or Procedures: If a specific means, method, technique,
sequence, or procedure of construction is expressly required by the Contract Documents,
Contractor may furnish or utilize a substitute means, method, technique, sequence, or procedure
of construction approved by Engineer. Contractor shall submit sufficient information to allow
Engineer, in Engineer’s sole discretion, to determine that the substitute proposed is equivalent to
that expressly called for by the Contract Documents. The requirements for review by Engineer
will be similar to those provided in Paragraph 6.05.A.2 herein.

C. Engineer’s Evaluation: Engineer will be allowed a reasonable time within which to evaluate
each proposal or submittal made pursuant to Paragraphs 6.05.A and 6.05.B herein. Engineer may
require Contractor to furnish additional data about the proposed substitute item. Engineer will be
the sole judge of acceptability. No “or equal” or substitute will be ordered, installed or utilized
until Engineer’s review is complete, which will be evidenced by a Change Order in the case of a
substitute and an approved Shop Drawing for an “or equal.” Engineer will advise Contractor in
writing of any negative determination.

D. Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a special
performance guarantee or other surety with respect to any substitute.

E. Engineer’s Cost Reimbursement: Engineer will record Engineer’s costs in evaluating a
substitute proposed or submitted by Contractor pursuant to Paragraphs 6.05.A.2 and 6.05.B
herein. Whether or not Engineer approves a substitute so proposed or submitted by Contractor,
Contractor shall reimburse Owner for the reasonable charges of Engineer for evaluating each
such proposed substitute. Contractor shall also reimburse Owner for the reasonable charges of
Engineer for making changes in the Contract Documents (or in the provisions of any other direct
contract with Owner) resulting from the acceptance of each proposed substitute.
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F.

Contractor’s Expense: Contractor shall provide all data in support of any proposed substitute or
“or-equal” at Contractor’s expense.

6.06  Concerning Subcontractors, Suppliers, and Others

A.

Contractor shall not employ any Subcontractor, Supplier, or other individual or entity (including
those acceptable to Owner as indicated in Paragraph 6.06.B_herein), whether initially or as a
replacement, against whom Owner may have reasonable objection. Contractor shall not be
required to employ any Subcontractor, Supplier, or other individual or entity to furnish or
perform any of the Work against whom Contractor has reasonable objection.

If the Supplementary Conditions, General Requirements. or other contract documents require the
identity of certain Subcontractors, Suppliers, or other individuals or entities to be submitted to
Owner in advance for acceptance by Owner by a specified date prior to the Effective Date of the
Agreement, and if Contractor has submitted a list thereof in accordance with the Supplementary
Conditions, Owner’s acceptance (either in writing or by failing to make written objection thereto
by the date indicated for acceptance or objection in the Bidding Documents or the Contract
Documents) of any such Subcontractor, Supplier, or other individual or entity so identified may
be revoked on the basis of reasonable objection after due investigation. Contractor shall submit
an acceptable replacement for the rejected Subcontractor, Supplier, or other individual or entity,
and the Contract Price will be adjusted by the difference in the cost occasioned by such
replacement, and an appropriate Change Order will be issued. No acceptance by Owner of any
such Subcontractor, Supplier, or other individual or entity, whether initially or as a replacement,
shall constitute a waiver of any right of Owner or Engineer to reject defective Work.

Contractor shall be fully responsible to Owner and Engineer for all acts and omissions of the
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of the
Work just as Contractor is responsible for Contractor’s own acts and omissions. Nothing in the
Contract Documents:

1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or entity
any contractual relationship between Owner or Engineer and any such Subcontractor,
Supplier or other individual or entity; nor

2. shall create any obligation on the part of Owner or Engineer to pay or to see to the payment
of any moneys due any such Subcontractor, Supplier, or other individual or entity exeeptas

mevetherseiseborenpied b Lases eod Dopploiione

Contractor shall be solely responsible for scheduling and coordinating the Work of
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of the
Work under a direct or indirect contract with Contractor.

Contractor shall require all Subcontractors, Suppliers, and such other individuals or entities
performing or furnishing any of the Work to communicate with Engineer through Contractor.

The divisions and sections of the Specifications and the identifications of any Drawings shall not
control Contractor in dividing the Work among Subcontractors or Suppliers or delineating the
Work to be performed by any specific trade.
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G. All Work performed for Contractor by a Subcontractor or Supplier will be pursuant to an

appropriate agreement between Contractor and the Subcontractor or Supplier which specifically
binds the Subcontractor or Supplier to the applicable terms and conditions of the Contract
Documents for the benefit of Owner and Engineer. Whenever any such agreement is with a
Subcontractor or Supplier who is listed as a loss payee on the property insurance provided in
Paragraph 5.06 herein, the agreement between the Contractor and the Subcontractor or Supplier
will contain provisions whereby the Subcontractor or Supplier waives all rights against Owner,
Contractor, Engineer, and all other individuals or entities identified in the Supplementary
Conditions to be listed as insureds or loss payees (and the officers, directors, members, partners,
employees, agents, consultants, and subcontractors of each and any of them) for all losses and
damages caused by, arising out of, relating to, or resulting from any of the perils or causes of
loss covered by such policies and any other property insurance applicable to the Work. If the
insurers on any such policies require separate waiver forms to be signed by any Subcontractor or
Supplier, Contractor will obtain the same.

6.07  Patent Fees and Royalties

6.08

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in the
performance of the Work or the incorporation in the Work of any invention, design, process,
product, or device which is the subject of patent rights or copyrights held by others. If a
particular invention, design, process, product, or device is specified in the Contract Documents
for use in the performance of the Work and if; to the actual knowledge of Owner or Engineer, its
use is subject to patent rights or copyrights calling for the payment of any license fee or royalty
to others, the existence of such rights shall be disclosed by Owner in the Contract Documents.

. Ie—&he—ﬁaﬂe&t—e*teﬁt—peﬂamed—b%aa%—&ﬁd%egﬂl&&eﬁs- Contractor shall indemnify and hold

harmless Owner and Englneer as prov1ded for in Article 24 of Exhibit Band-the-officers;

all construction permlts and licenses. Owner shall assist Contractor, when necessary, in
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obtaining such permits and licenses. Contractor shall pay all governmental charges and
inspection fees necessary for the prosecution of the Work which are applicable at the time of
opening of Bids, or, if there are no Bids, on the Effective Date of the Agreement. Ovwser
Contractor shall include in its bid and pay all charges of utility owners for the establishment of
initial connections for providing permanent service to the Project that is subject of the Work.

6.09 Laws and Regulations

6.10

6.11

A. Contractor shall give all notices required by and shall comply with all Laws and Regulations

applicable to the performance of the Work. Except where otherwise expressly required by
applicable Laws and Regulations, neither Owner nor Engineer shall be responsible for
monitoring Contractor’s compliance with any applicable L aws or Regulations.

. If Contractor performs any Work knowing or having reason to know that it is contrary to

applicable Laws or Regulations, Contractor shall bear all claims, costs, losses, and damages
(including but not limited to all fees and charges of engineers, architects, attorneys, and other
professionals and all court or arbitration or other dispute resolution costs) arising out of or
relating to such Work. However, it shall not be Contractor’s responsibility to make certain that
the Specifications and Drawings are in accordance with_applicable Laws and Regulations, but
this shall not relieve Contractor of Contractor’s obligations under Paragraph 3.03.

. Changes in Laws or Regulations not known at the time of opening of Bids (or, on the Effective

Date of the Agreement if there were no Bids) having an effect on the cost or time of performance
of the Work shall be the subject of an adjustment in Contract Price or Contract Times_in
accordance with Article 17 of Exhibit B. If Owner and Contractor are unable to agree on
entitlement to or on the amount or extent, if any, of any such adjustment, a Claim may be made
therefor as provided in Paragraph 10.05_herein.

Taxes

Use of Site and Other Areas

A. Limitation on Use of Site and Other Areas:

1. Contractor shall confine construction equipment, the storage of materials and equipment, and
the operations of workers to the Site and other areas permitted by Laws and Regulations, and
shall not unreasonably encumber the Site and other areas with construction equipment or
other materials or equipment. Contractor shall assume full responsibility for any damage to
any such land or area, or to the owner or occupant thereof, or of any adjacent land or areas
resulting from the performance of the Work.

2. Should any claim be made by any such owner or occupant because of the performance of the
Work, Contractor shall promptly settle with such other party by negotiation or otherwise
resolve the claim by arbitration or other dispute resolution proceeding or at law.
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6.12

6.13

3. To-thefullestextent-permitted-byLaws—andRegulations; Contractor shall indemnify and

hold harmless Owner and Engineer, and the officers, directors, members, partners,
employees, agents, consultants and subcontractors of each and any of them from and against
all claims, costs, losses, and damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and all court or arbitration or other
dispute resolution costs) arising out of or relating to any claim or action, legal or equitable,
brought by any such owner or occupant against Owner, Engineer, or any other party
indemnified hereunder to the extent caused by or based upon Contractor’s performance of
the Work.

4. Contractor shall limit and minimize disturbance to previously disturbed areas as provided for
in the Technical Specifications.

Removal of Debris During Performance of the Work: During the progress of the Work
Contractor shall keep the Site and other areas free from accumulations of waste materials,
rubbish, and other debris. Removal and disposal of such waste materials, rubbish, and other
debris shall conform to applicable Laws and Regulations.

Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and the
Work and make it ready for utilization by Owner. At the completion of the Work Contractor
shall remove from the Site all tools, appliances, construction equipment and machinery, and
surplus materials and shall restore to original condition all property not designated for alteration
by the Contract Documents.

Loading Structures: Contractor shall not load nor permit any part of any structure to be loaded
in any manner that will endanger the structure, nor shall Contractor subject any part of the Work
or adjacent property to stresses or pressures that will endanger it.

Record Documents

A.

Contractor shall maintain in a safe place at the Site one record copy of all Drawings,
Specifications, Addenda, Change Orders, Work Change Directives, Field Orders, and written
interpretations and clarifications in good order and annotated to show changes made during
construction. These record documents together with all approved Samples and a counterpart of
all approved Shop Drawings will be available to Engineer for reference. Upon completion of the
Work, these record documents, Samples, and Shop Drawings will be delivered to Engineer for
Owner.

Safety and Protection

A.

Contractor shall be solely responsible for initiating, maintaining and supervising all safety
precautions and programs in connection with the Work. Such responsibility does not relieve
Subcontractors of their responsibility for the safety of persons or property in the performance of
their work, nor for compliance with applicable safety Laws and Regulations. Contractor shall
take all necessary precautions for the safety of, and shall provide the necessary protection to
prevent damage, injury or loss to:

1. all persons on the Site or who may be affected by the Work;
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6.14

6.15

2. all the Work and materials and equipment to be incorporated therein, whether in storage on
or off the Site; and

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, utilities, and Underground Facilities not designated for
removal, relocation, or replacement in the course of construction.

. Contractor shall comply with all applicable Laws and Regulations relating to the safety of

persons or property, or to the protection of persons or property from damage, injury, or loss; and
shall erect and maintain all necessary safeguards for such safety and protection. Contractor shall
notify owners of adjacent property and of Underground Facilities and other utility owners when
prosecution of the Work may affect them, and shall cooperate with them in the protection,
removal, relocation, and replacement of their property.

. Contractor shall comply with the applicable requirements of Owner’s safety programs, if any.

The Supplementary—Cenditions Technical Specifications identify any Owner’s safety programs
that are applicable to the Work._Contractor shall develop a health and safety plan as required by

the Technical Specifications which is subject to approval by the Engineer.

. Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s safety

program with which Owner’s and Engineer’s employees and representatives must comply while
at the Site.

. All damage, injury, or loss to any property referred to in Paragraph 6.13.A.2 or 6.13.A.3 herein

caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier, or
any other individual or entity directly or indirectly employed by any of them to perform any of
the Work, or anyone for whose acts any of them may be liable, shall be remedied by Contractor
(except damage or loss attributable to the fault of Drawings or Specifications or to the acts or
omissions of Owner or Engineer or anyone employed by any of them, or anyone for whose acts
any of them may be liable, and not attributable, directly or indirectly, in whole or in part, to the
fault or negligence of Contractor or any Subcontractor, Supplier, or other individual or entity
directly or indirectly employed by any of them).

Contractor’s duties and responsibilities for safety and for protection of the Work shall continue
until such time as all the Work is completed and Engineer has issued a notice to Owner and
Contractor in accordance with Paragraph 14.07.B_herein that the Work is acceptable (except as
otherwise expressly provided in connection with Substantial Completion).

Safety Representative

A. Contractor shall designate a qualified and experienced safety representative at the Site whose

duties and responsibilities shall be the prevention of accidents and the maintaining and
supervising of safety precautions and programs.

Hazard Communication Programs

A. Contractor shall be responsible for coordinating any exchange of material safety data sheets or

other hazard communication information required to be made available to or exchanged between
or among employers at the Site in accordance with Laws or Regulations.

EJCDC C-700 Standard General Conditions of the Construction Contract as modified for the Chacoan I AML Reclamation Project

Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
Page 31 of 65




6.16

6.17

Emergencies

A.

In emergencies affecting the safety or protection of persons or the Work or property at the Site or
adjacent thereto, Contractor is obligated to act to prevent threatened damage, injury, or loss.
Contractor shall give Engineer prompt written notice if Contractor believes that any significant
changes in the Work or variations from the Contract Documents have been caused thereby or are
required as a result thereof. If Engineer determines that a change in the Contract Documents is
required because of the action taken by Contractor in response to such an emergency, a Work
Change Directive or Change Order will be issued in accordance with Article 17 of Exhibit B.

Shop Drawings and Samples

A.

Contractor shall submit Shop Drawings and Samples to Engineer for review and approval in
accordance with the accepted Schedule of Submittals (as required by Paragraph 2.07). Each
submittal will be identified as Engineer may require.

1. Shop Drawings:
a. Submit number of copies specified in the General Requirements.

b. Data shown on the Shop Drawings will be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar data to
show Engineer the services, materials, and equipment Contractor proposes to provide
and to enable Engineer to review the information for the limited purposes required by
Paragraph 6.17.D.

2. Samples:
a. Submit number of Samples specified in the Specifications.

b. Clearly identify each Sample as to material, Supplier, pertinent data such as catalog
numbers, the use for which intended and other data as Engineer may require to enable
Engineer to review the submittal for the limited purposes required by Paragraph 6.17.D.

Where a Shop Drawing or Sample is required by the Contract Documents or the Schedule of
Submittals, any related Work performed prior to Engineer’s review and approval of the pertinent
submittal will be at the sole expense and responsibility of Contractor.

Submittal Procedures:
1. Before submitting each Shop Drawing or Sample, Contractor shall have:

a. reviewed and coordinated each Shop Drawing or Sample with other Shop Drawings and
Samples and with the requirements of the Work and the Contract Documents;

b. determined and verified all field measurements, quantities, dimensions, specified
performance and design criteria, installation requirements, materials, catalog numbers,
and similar information with respect thereto;
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c. determined and verified the suitability of all materials offered with respect to the
indicated application, fabrication, shipping, handling, storage, assembly, and installation

pertaining to the performance of the Work; and

d. determined and verified all information relative to Contractor’s responsibilities for
means, methods, techniques, sequences, and procedures of construction, and safety

precautions and programs incident thereto.

2. Each submittal shall bear a stamp or specific written certification that Contractor has
satisfied Contractor’s obligations under the Contract Documents with respect to Contractor’s

review and approval of that submittal.

3. With each submittal, Contractor shall give Engineer specific written notice of any variations
that the Shop Drawing or Sample may have from the requirements of the Contract
Documents. This notice shall be both a written communication separate from the Shop
Drawings or Sample submittal; and, in addition, by a specific notation made on each Shop
Drawing or Sample submitted to Engineer for review and approval of each such variation.

D. Engineer’s Review:

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with the
Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will be only
to determine if the items covered by the submittals will, after installation or incorporation in
the Work, conform to the information given in the Contract Documents and be compatible
with the design concept of the completed Project as a functioning whole as indicated by the

Contract Documents.

2. Engineer’s review and approval will not extend to means, methods, techniques, sequences,
or procedures of construction (except where a particular means, method, technique,
sequence, or procedure of construction is specifically and expressly called for by the
Contract Documents) or to safety precautions or programs incident thereto. The review and
approval of a separate item as such will not indicate approval of the assembly in which the

item functions.

3. Engineer’s review and approval shall not relieve Contractor from responsibility for any
variation from the requirements of the Contract Documents unless Contractor has complied
with the requirements of Paragraph 6.17.C.3 herein and Engineer has given written approval
of each such variation by specific written notation thereof incorporated in or accompanying
the Shop Drawing or Sample. Engineer’s review and approval shall not relieve Contractor

from responsibility for complying with the requirements of Paragraph 6.17.C.1 herein.

E. Resubmittal Procedures:

1. Contractor shall make corrections required by Engineer and shall return the required number
of corrected copies of Shop Drawings and submit, as required, new Samples for review and
approval. Contractor shall direct specific attention in writing to revisions other than the

corrections called for by Engineer on previous submittals.
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6.18

6.19

Continuing the Work

A. Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes or
disagreements with Owner. No Work shall be delayed or postponed pending resolution of any
disputes or disagreements, except as permitted by Paragraph 15.04 or as Owner and Contractor
may otherwise agree in writing.

Contractor’s General Warranty and Guarantee

A. Contractor warrants and guarantees the Work 1n accordance with Article 41 of EXhlblt B te

B. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, modification, or improper maintenance or operation by persons other than Contractor,
Subcontractors, Suppliers, or any other individual or entity for whom Contractor is
responsible; or

2. normal wear and tear under normal usage.

C. Contractor’s obligation to perform and complete the Work in accordance with the Contract
Documents shall be absolute. None of the following will constitute an acceptance of Work that is
not in accordance with the Contract Documents or a release of Contractor’s obligation to
perform the Work in accordance with the Contract Documents:

1. observations by Engineer;
2. recommendation by Engineer or payment by Owner of any progress or final payment;

3. the issuance of a certificate of Substantial Completion by Engineer or any payment related
thereto by Owner;

4. use or occupancy of the Work or any part thereof by Owner;

5. any review and approval of a Shop Drawing or Sample submittal or the issuance of a notice
of acceptability by Engineer;

6. any inspection, test, or approval by others; or

7. any correction of defective Work by Owner.

6.20 Indemnification

A. Indemnification shall be as prov1ded for in Artlcle 24 of EXhlblt B Zlie—the—ﬁd—les{—e*teﬂ»t-pelmitted
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6.21  Delegation of Professional Design Services

A.

C.

Contractor will not be required to provide professional design services unless such services are
specifically required by the Contract Documents for a portion of the Work or unless such
services are required to carry out Contractor’s responsibilities for construction means, methods,
techniques, sequences and procedures. Contractor shall not be required to provide professional
services in violation of applicable law.

If professional design services or certifications by a design professional related to systems,
materials or equipment are specifically required of Contractor by the Contract Documents,
Owner and Engineer will specify all performance and design criteria that such services must
satisfy. Contractor shall cause such services or certifications to be provided by a properly
licensed professional, whose signature and seal shall appear on all drawings, calculations,
specifications, certifications, Shop Drawings and other submittals prepared by such professional.
Shop Drawings and other submittals related to the Work designed or certified by such
professional, if prepared by others, shall bear such professional’s written approval when
submitted to Engineer.

Owner and Engineer shall be entitled to rely upon the adequacy, accuracy and completeness of
the services, certifications or approvals performed by such design professionals, provided Owner

EJCDC C-700 Standard General Conditions of the Construction Contract as modified for the Chacoan I AML Reclamation Project

Copyright © 2007 National Society of Professional Engineers for EJCDC. All rights reserved.
Page 35 of 65




and Engineer have specified to Contractor all performance and design criteria that such services
must satisfy.

D. Pursuant to this Paragraph 6.21, Engineer’s review and approval of design calculations and
design drawings will be only for the limited purpose of checking for conformance with
performance and design criteria given and the design concept expressed in the Contract
Documents. Engineer’s review and approval of Shop Drawings and other submittals (except
design calculations and design drawings) will be only for the purpose stated in Paragraph
6.17.D.1.

E. Contractor shall not be responsible for the adequacy of the performance or design criteria
required by the Contract Documents.

ARTICLE 7 - OTHER WORK AT THE SITE
7.01  Related Work at Site

A. Owner may perform other work related to the Project at the Site with Owner’s employees, or
through other direct contracts therefor, or have other work performed by utility owners. H-suaeh
| s in the C v e

B. Contractor shall afford each other contractor who is a party to such a direct contract, each utility
owner, and Owner, if Owner is performing other work with Owner’s employees, proper and safe
access to the Site, provide a reasonable opportunity for the introduction and storage of materials
and equipment and the execution of such other work, and properly coordinate the Work with
theirs. Contractor shall do all cutting, fitting, and patching of the Work that may be required to
properly connect or otherwise make its several parts come together and properly integrate with
such other work. Contractor shall not endanger any work of others by cutting, excavating, or
otherwise altering such work; provided, however, that Contractor may cut or alter others' work
with the written consent of Engineer and the others whose work will be affected. The duties and
responsibilities of Contractor under this Paragraph are for the benefit of such utility owners and
other contractors to the extent that there are comparable provisions for the benefit of Contractor
in said direct contracts between Owner and such utility owners and other contractors.

C. If the proper execution or results of any part of Contractor’s Work depends upon work
performed by others under this Article 7 herein, Contractor shall inspect such other work and
promptly report to Engineer in writing any delays, defects, or deficiencies in such other work
that render it unavailable or unsuitable for the proper execution and results of Contractor’s
Work. Contractor’s failure to so report will constitute an acceptance of such other work as fit and
proper for integration with Contractor’s Work except for latent defects and deficiencies in such
other work.
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7.02

7.03

Coordination

A. If Owner intends to contract with others for the performance of other work on the Project at the
Site, the following will be set forth in Supplementary Conditions:

1. the individual or entity who will have authority and responsibility for coordination of the
activities among the various contractors will be identified;

2. the specific matters to be covered by such authority and responsibility will be itemized; and
3. the extent of such authority and responsibilities will be provided.

B. Unless otherwise provided in the Supplementary Conditions, Owner shall have sole authority
and responsibility for such coordination.

Legal Relationships

A. Paragraphs 7.01.A and 7.02 herein are not applicable for utilities not under the control of Owner.

B. Each other direct contract of Owner under Paragraph 7.01.A shall provide that the other
contractor is liable to Owner and Contractor for the reasonable direct delay and disruption costs
incurred by Contractor as a result of the other contractor’s wrongful actions or inactions.

C. Contractor shall be liable to Owner and any other contractor under direct contract to Owner for
the reasonable direct delay and disruption costs incurred by such other contractor as a result of
Contractor’s wrongful action or inactions.

ARTICLE 8 - OWNER’S RESPONSIBILITIES

8.01

8.02

8.03

8.04

Communications to Contractor

A. Except as otherwise provided in these General Conditions, Owner shall issue all
communications to Contractor through Engineer.

Replacement of Engineer

A. In case of termination of the employment of Engineer, Owner shall appoint an engineer to whom
Contractor makes no reasonable objection, whose status under the Contract Documents shall be
that of the former Engineer.

Furnish Data
A. Owner shall promptly furnish the data required of Owner under the Contract Documents.
Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in Paragraphs 14.02.C
and 14.07.C herein.
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8.05

8.06

8.07

8.08

8.09

8.10

8.11

8.12

Lands and Easements,; Reports and Tests

A. Owner’s duties with respect to providing lands and easements and providing engineering surveys
to establish reference points are set forth in Paragraphs 4.01 and 4.05. Paragraph 4.02 refers to
Owner’s identifying and making available to Contractor copies of reports of explorations and
tests of subsurface conditions and drawings of physical conditions relating to existing surface or
subsurface structures at the Site.

Insurance

A. N/A Owaes
. WA

Change Orders

A. Owner is-ebligated-te may execute Change Orders as indicated in Paragraph 10.03.
Inspections, Tests, and Approvals

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth in
Paragraph 13.03.B herein.

Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible for,
Contractor’s means, methods, techniques, sequences, or procedures of construction, or for
Contractor’s compliance with the approved safety precautions and programs incident thereto,
except as required under the Technical Specifications, or for any failure of Contractor to comply
with Laws and Regulations applicable to the performance of the Work. Owner will not be
responsible for Contractor’s failure to perform the Work in accordance with the Contract
Documents.

Undisclosed Hazardous Environmental Condition

A. Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is set
forth in Paragraph 4.06.

Evidence of Financial Arrangements

Compliance with Safety Program

A. While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’s safety programs ef which Owner_approved has-been
informed pursuant to Paragraph 6.13.D.
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ARTICLE 9 — ENGINEER’S STATUS DURING CONSTRUCTION
9.01 Owner’s Representative

A. Engineer will be Owner’s representative during the construction period. The duties and
responsibilities and the limitations of authority of Engineer as Owner’s representative during
construction are set forth in the Contract Documents.

9.02  Visits to Site

A. Engineer will make visits to the Site at intervals appropriate to the various stages of construction
as Engineer deems necessary in order to observe as an experienced and qualified design
professional the progress that has been made and the quality of the various aspects of
Contractor’s executed Work. Based on information obtained during such visits and observations,
Engineer, for the benefit of Owner, will determine, in general, if the Work is proceeding in
accordance with the Contract Documents. Engineer will not be required to make exhaustive or
continuous inspections on the Site to check the quality or quantity of the Work. Engineer’s
efforts will be directed toward providing for Owner a greater degree of confidence that the
completed Work will conform generally to the Contract Documents. On the basis of such visits
and observations, Engineer will keep Owner informed of the progress of the Work and will
endeavor to guard Owner against defective Work.

B. Engineer’s visits and observations are subject to all the limitations on Engineer’s authority and
responsibility set forth in Paragraph 9.09 herein. Particularly, but without limitation, during or as
a result of Engineer’s visits or observations of Contractor’s Work, Engineer will not supervise,
direct, control, or have authority over or be responsible for Contractor’s means, methods,
techniques, sequences, or procedures of construction, or the safety precautions and programs
incident thereto, or for any failure of Contractor to comply with Laws and Regulations
applicable to the performance of the Work.

9.03  Project Representative

A. If Owner and Engineer agree, Engineer will furnish a Resident Project Representative to assist
Engineer in providing more extensive observation of the Work. The authority and
responsibilities of any such Resident Project Representative and assistants will be as provided in
the Supplementary Conditions, and limitations on the responsibilities thereof will be as provided
in Paragraph 9.09 herein. If Owner designates another representative or agent to represent
Owner at the Site who is not Engineer’s consultant, agent or employee, the responsibilities and
authority and limitations thereon of such other individual or entity will be as provided in the
Supplementary Conditions.

9.04  Authorized Variations in Work

A. Engineer may authorize minor variations in the Work from the requirements of the Contract
Documents which do not involve an adjustment in the Contract Price or the Contract Times and
are compatible with the design concept of the completed Project as a functioning whole as
indicated by the Contract Documents. These may be accomplished by a Field Order and will be
binding on Owner and also on Contractor, who shall perform the Work involved promptly. If
Owner or Contractor believes that a Field Order justifies an adjustment in the Contract Price or
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Contract Times, or both, and the parties are unable to agree on entitlement to or on the amount or
extent, if any, of any such adjustment, a Claim may be made therefor as provided in
Paragraph 10.05 herein.

9.05  Rejecting Defective Work

9.06

9.07

9.08

A.

Engineer will have authority to reject Work which Engineer believes to be defective, or that
Engineer believes will not produce a completed Project that conforms to the Contract
Documents or that will prejudice the integrity of the design concept of the completed Project as a
functioning whole as indicated by the Contract Documents. Engineer will also have authority to
require special inspection or testing of the Work as provided in Paragraph 13.04 herein, whether
or not the Work is fabricated, installed, or completed.

Shop Drawings, Change Orders and Payments

A.

C

D.

In connection with Engineer’s authority, and limitations thereof, as to Shop Drawings and
Samples, see Paragraph 6.17 herein.

In connection with Engineer’s authority, and limitations thereof, as to design calculations and
design drawings submitted in response to a delegation of professional design services, if any, see
Paragraph 6.21 herein.

In connection with Engineer’s authority as to Change Orders, see Articles 10, 11, and 12 herein.

In connection with Engineer’s authority as to Applications for Payment, see Article 14 herein.

Determinations for Unit Price Work

A.

Engineer will determine the actual quantities and classifications of Unit Price Work performed
by Contractor. Engineer will review with Contractor the Engineer’s preliminary determinations
on such matters before rendering a written decision thereon (by recommendation of an
Application for Payment or otherwise). Engineer’s written decision thereon will be final and
binding (except as modified by Engineer to reflect changed factual conditions or more accurate
data) upon Owner and Contractor, subject to the provisions of Paragraph 10.05_herein.

Decisions on Requirements of Contract Documents and Acceptability of Work

A.

Engineer will be the initial interpreter of the requirements of the Contract Documents and judge
of the acceptability of the Work there under. All matters in question and other matters between
Owner and Contractor arising prior to the date final payment is due relating to the acceptability
of the Work, and the interpretation of the requirements of the Contract Documents pertaining to
the performance of the Work, will be referred initially to Engineer in writing within 30 days of
the event giving rise to the question.

Engineer will, with reasonable promptness, render a written decision on the issue referred. If
Owner or Contractor believes that any such decision entitles them to an adjustment in the
Contract Price or Contract Times or both, a Claim may be made under Paragraph 10.05_herein.
The date of Engineer’s decision shall be the date of the event giving rise to the issues referenced
for the purposes of Paragraph 10.05.B herein.
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9.09

9.10

C. Engineer’s written decision on the issue referred will be final and binding on Owner and
Contractor, subject to the provisions of Paragraph 10.05 herein.

Limitations on Engineer’s Authority and Responsibilities

A. Neither Engineer’s authority or responsibility under this Article 9 or under any other provision

of the Contract Documents nor any decision made by Engineer in good faith either to exercise or
not exercise such authority or responsibility or the undertaking, exercise, or performance of any
authority or responsibility by Engineer shall create, impose, or give rise to any duty in contract,
tort, or otherwise owed by Engineer to Contractor, any Subcontractor, any Supplier, any other
individual or entity, or to any surety for or employee or agent of any of them.

. Engineer will not supervise, direct, control, or have authority over or be responsible for

Contractor’s means, methods, techniques, sequences, or procedures of construction, or for
Contractor’s compliance with the safety precautions and programs incident thereto,_except as
required under the Technical Specifications or for any failure of Contractor to comply with Laws
and Regulations applicable to the performance of the Work. Engineer will not be responsible for
Contractor’s failure to perform the Work in accordance with the Contract Documents.

. Engineer will not be responsible for the acts or omissions of Contractor or of any Subcontractor,

any Supplier, or of any other individual or entity performing any of the Work.

. Engineer’s review of the final Application for Payment and accompanying documentation and

all maintenance and operating instructions, schedules, guarantees, bonds, certificates of
inspection, tests and approvals, and other documentation required to be delivered by Paragraph
14.07.A_herein will only be to determine generally that their content complies with the
requirements of, and in the case of certificates of inspections, tests, and approvals that the results
certified indicate compliance with, the Contract Documents.

. The limitations upon authority and responsibility set forth in this Paragraph 9.09 shall also apply

to the Resident Project Representative, if any, and assistants, if any.

Compliance with Safety Program

A. While at the Site, Engineer’s employees and representatives shall comply with the specific

applicable requirements of Contractor’s safety programs of which Owner/Engineer has approved
been-informed pursuant to Paragraph 6.13.D herein.

ARTICLE 10 - CHANGES IN THE WORK; CLAIMS

10.01 Authorized Changes in the Work

A. Without invalidating the Contract and without notice to any surety, Owner may, at any time or

from time to time, order additions, deletions, or revisions in the Work by a Change Order, or a
Work Change Directive, in accordance with Article 17 of Exhibit B. Upon receipt of any such
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document, Contractor shall promptly proceed with the Work involved which will be performed
under the applicable conditions of the Contract Documents (except as otherwise specifically
provided).

B. If Owner and Contractor are unable to agree on entitlement to, or on the amount or extent, if any,
of an adjustment in the Contract Price or Contract Times, or both, that should be allowed as a
result of a Work Change Directive, a Claim may be made therefor as provided in Paragraph
10.05 herein.

10.02 Unauthorized Changes in the Work

A. Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents as amended, modified, or supplemented as provided in Paragraph 3.04, except in the
case of an emergency as provided in Paragraph 6.16 or in the case of uncovering Work as
provided in Paragraph 13.04.D herein.

10.03 Execution of Change Orders

A. In accordance with Article 17 of Exhibit B, Owner and Contractor shall may execute appropriate
Change Orders recommended by Engineer covering:

1. changes in the Work which are: (i) ordered by Owner pursuant to Paragraph 10.01.A herein,
(ii) required because of acceptance of defective Work under Paragraph 13.08.A_herein or
Owner’s correction of defective Work under Paragraph 13.09 herein, or (iii) agreed to by the
parties;

2. changes in the Contract Price or Contract Times which are agreed to by the parties, including
any undisputed sum or amount of time for Work actually performed in accordance with a
Work Change Directive; and

3. changes in the Contract Price or Contract Times which embody the substance of any written
decision rendered by Engineer pursuant to Paragraph 10.05_herein; provided that, in lieu of
executing any such Change Order, an appeal may be taken from any such decision in
accordance with the provisions of the Contract Documents and applicable Laws and
Regulations, but during any such appeal, Contractor shall carry on the Work and adhere to
the Progress Schedule as provided in Paragraph 6.18.A herein.

10.04 Notification to Surety

A. If the provisions of any bond require notice to be given to a surety of any change affecting the
general scope of the Work or the provisions of the Contract Documents (including, but not
limited to, Contract Price or Contract Times), the giving of any such notice will be Contractor’s
responsibility. The amount of each applicable bond will be adjusted to reflect the effect of any
such change.
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10.05 Claims

A.

Engineer’s Decision Required: All Claims, except those waived pursuant to Paragraph 14.09
herein, shall be referred to the Engineer for decision. A decision by Engineer shall be required as
a condition precedent to any exercise by Owner or Contractor of any rights or remedies either
may otherwise have under the Contract Documents or by Laws and Regulations in respect of
such Claims.

Notice: Written notice stating the general nature of each Claim shall be delivered by the claimant
to Engineer and the other party to the Contract promptly (but in no event later than 30 days) after
the start of the event giving rise thereto. The responsibility to substantiate a Claim shall rest with
the party making the Claim, and in the case of any claim for adjustment of volume of earthwork,
shall require surveying measurements performed by a registered land surveyor. Notice of the
amount or extent of the Claim, with supporting data shall be delivered to the Engineer and the
other party to the Contract within 60 days after the start of such event (unless Engineer allows
additional time for claimant to submit additional or more accurate data in support of such
Claim). A Claim for an adjustment in Contract Price shall be prepared in accordance with the
provisions of Paragraph 12.01.B. A Claim for an adjustment in Contract Times shall be prepared
in accordance with the provisions of Paragraph 12.02.B. Each Claim shall be accompanied by
claimant’s written statement that the adjustment claimed is the entire adjustment to which the
claimant believes it is entitled as a result of said event. The opposing party shall submit any
response to Engineer and the claimant within 30 days after receipt of the claimant’s last
submittal (unless Engineer allows additional time).

Engineer’s Action: Engineer will review each Claim and, within 30 days after receipt of the last
submittal of the claimant or the last submittal of the opposing party, if any, take one of the
following actions in writing:

1. deny the Claim in whole or in part;
2. approve the Claim; or

3. notify the parties that the Engineer is unable to resolve the Claim if, in the Engineer’s sole
discretion, it would be inappropriate for the Engineer to do so. For purposes of further
resolution of the Claim, such notice shall be deemed a denial.

In the event that Engineer does not take action on a Claim within said 30 days, the Claim shall
be deemed denied.

Engineer’s written action under Paragraph 10.05.C_herein or denial pursuant to Paragraphs
10.05.C.3 or 10.05.D herein will be final and binding upon Owner and Contractor, unless Owner
or Contractor invoke the dispute resolution procedure set forth in Article 33 of Exhibit BAstiele

16-within 30-daysotfsuchactonordenial.

No Claim for an adjustment in Contract Price or Contract Times will be valid if not submitted in
accordance with this Paragraph 10.05.
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ARTICLE 11 — COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

11.01 Cost of the Work

A. Costs Included: The term Cost of the Work means the sum of all costs, except those excluded in
Paragraph 11.01.B herein, necessarily incurred and paid by Contractor in the proper performance
of the Work. When the value of any Work covered by a Change Order or when a Claim for an
adjustment in Contract Price is determined on the basis of Cost of the Work, the costs to be
reimbursed to Contractor will be only those additional or incremental costs required because of
the change in the Work or because of the event giving rise to the Claim. Except as otherwise
may be agreed to in writing by Owner, such costs shall be in amounts no higher than those
prevailing in the locality of the Project, shall not include any of the costs itemized in Paragraph
11.01.B herein, and shall include only the following items:

1.

Payroll costs for employees in the direct employ of Contractor in the performance of the
Work under schedules of job classifications agreed upon by Owner and Contractor. Such
employees shall include, without limitation, superintendents, foremen, and other personnel
employed full time on the Work. Payroll costs for employees not employed full time on the
Work shall be apportioned on the basis of their time spent on the Work. Payroll costs shall
include, but not be limited to, salaries and wages plus the cost of fringe benefits, which shall
include social security contributions, unemployment, excise, and payroll taxes, workers’
compensation, health and retirement benefits, bonuses, sick leave, vacation and holiday pay
applicable thereto. The expenses of performing Work outside of regular working hours, on
Saturday, Sunday, or legal holidays, shall be included in the above to the extent authorized
by Owner.

Cost of all materials and equipment furnished and incorporated in the Work, including costs
of transportation and storage thereof, and Suppliers’ field services required in connection
therewith. All cash discounts shall accrue to Contractor unless Owner deposits funds with
Contractor with which to make payments, in which case the cash discounts shall accrue to
Owner. All trade discounts, rebates and refunds and returns from sale of surplus materials
and equipment shall accrue to Owner, and Contractor shall make provisions so that they may
be obtained.

Payments made by Contractor to Subcontractors for Work performed by Subcontractors. ¥
required-by-Owaer; Contractor shall obtain competitive bids from subcontractors acceptable
to Owner and Contractor and shall deliver such bids to Owner, who will then determine, with
the advice of Engineer, which bids, if any, will be acceptable. If any subcontract provides
that the Subcontractor is to be paid on the basis of Cost of the Work plus a fee, the
Subcontractor’s Cost of the Work and fee shall be determined in the same manner as
Contractor’s Cost of the Work and fee as provided in this Paragraph 11.01 herein.

Costs of special consultants (including but not limited to engineers, architects, testing
laboratories, surveyors, attorneys, and accountants) employed for services specifically
related to the Work.

Supplemental costs including the following:
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The proportion of necessary transportation, travel, and subsistence expenses of
Contractor’s employees incurred in discharge of duties connected with the Work.

Cost, including transportation and maintenance, of all materials, supplies, equipment,
machinery, appliances, office, and temporary facilities at the Site, and hand tools not
owned by the workers, which are consumed in the performance of the Work, and cost,
less market value, of such items used but not consumed which remain the property of
Contractor.

Rentals of all construction equipment and machinery, and the parts thereof whether
rented from Contractor or others in accordance with rental agreements approved by
Owner with the advice of Engineer, and the costs of transportation, loading, unloading,
assembly, dismantling, and removal thereof. All such costs shall be in accordance with
the terms of said rental agreements. The rental of any such equipment, machinery, or
parts shall cease when the use thereof is no longer necessary for the Work.

Sales, consumer, use, and other similar taxes related to the Work, and for which
Contractor is liable, as imposed by Laws and Regulations.

Deposits lost for causes other than negligence of Contractor, any Subcontractor, or
anyone directly or indirectly employed by any of them or for whose acts any of them
may be liable, and royalty payments and fees for permits and licenses.

Losses and damages (and related expenses) caused by damage to the Work, not
compensated by insurance or otherwise, sustained by Contractor in connection with the
performance of the Work (except losses and damages within the deductible amounts of
property insurance established in accordance with Paragraph 5.06.D), provided such
losses and damages have resulted from causes other than the negligence of Contractor,
any Subcontractor, or anyone directly or indirectly employed by any of them or for
whose acts any of them may be liable. Such losses shall include settlements made with
the written consent and approval of Owner. No such losses, damages, and expenses shall
be included in the Cost of the Work for the purpose of determining Contractor’s fee.

The cost of utilities, fuel, and sanitary facilities at the Site.

Minor expenses such as telegrams, long distance telephone calls, telephone service at the
Site, express and courier services, and similar petty cash items in connection with the
Work.

The costs of premiums for all bonds and insurance Contractor is required by the Contract
Documents to purchase and maintain.

B. Costs Excluded: The term Cost of the Work shall not include any of the following items:

1.

Payroll costs and other compensation of Contractor’s officers, executives, principals (of
partnerships and sole proprietorships), general managers, safety managers, engineers,
architects, estimators, attorneys, auditors, accountants, purchasing and contracting agents,
expediters, timekeepers, clerks, and other personnel employed by Contractor, whether at the
Site or in Contractor’s principal or branch office for general administration of the Work and
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not specifically included in the agreed upon schedule of job classifications referred to in
Paragraph 11.01.A.1_herein or specifically covered by Paragraph 11.01.A.4_herein, all of
which are to be considered administrative costs covered by the Contractor’s fee.

2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at the
Site.

3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or indirectly
employed by any of them or for whose acts any of them may be liable, including but not
limited to, the correction of defective Work, disposal of materials or equipment wrongly
supplied, and making good any damage to property.

5. Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraphs 11.01.A herein.

C. Contractor’s Fee: When all the Work is performed on the basis of cost-plus, Contractor’s fee
shall be determined as set forth in the Agreement. When the value of any Work covered by a
Change Order or when a Claim for an adjustment in Contract Price is determined on the basis of
Cost of the Work, Contractor’s fee shall be determined as set forth in Paragraph 12.01.C herein.

D. Documentation: Whenever the Cost of the Work for any purpose is to be determined pursuant
to Paragraphs 11.01.A and 11.01.B herein, Contractor will establish and maintain records thereof
in accordance with generally accepted accounting practices and submit in a form acceptable to
Engineer an itemized cost breakdown together with supporting data.

11.02 Allowances

A. It is understood that Contractor has included in the Contract Price all allowances so named in the
Contract Documents and shall cause the Work so covered to be performed for such sums and by
such persons or entities as may be acceptable to Owner and Engineer.

B. Cash Allowances:
1. Contractor agrees that:

a. the cash allowances include the cost to Contractor (less any applicable trade discounts) of
materials and equipment required by the allowances to be delivered at the Site, and all
applicable taxes; and

b. Contractor’s costs for unloading and handling on the Site, labor, installation, overhead,
profit, and other expenses contemplated for the cash allowances have been included in
the Contract Price and not in the allowances, and no demand for additional payment on
account of any of the foregoing will be valid.
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Contingency Allowance:

1. Contractor agrees that a contingency allowance, if any, is for the sole use of Owner to cover
unanticipated costs.

Prior to final payment, an appropriate Change Order wil may be issued as recommended by
Engineer to reflect actual amounts due Contractor on account of Work covered by allowances,
and the Contract Price shall-may be correspondingly adjusted_in accordance with Article 17 of
Exhibit B.

11.03  Unit Price Work

A.

Where the Contract Documents provide that all or part of the Work is to be Unit Price Work,
initially the Contract Price will be deemed to include for all Unit Price Work an amount equal to
the sum of the unit price for each separately identified item of Unit Price Work times the
estimated quantity of each item as indicated in the Agreement.

The estimated quantities of items of Unit Price Work are not guaranteed and are solely for the
purpose of comparison of Bids and determining an initial Contract Price. Determinations of the
actual quantities and classifications of Unit Price Work performed by Contractor will be made
by Engineer subject to the provisions of Paragraph 9.07 herein.

Each unit price will be deemed to include an amount considered by Contractor to be adequate to
cover Contractor’s overhead and profit for each separately identified item.

Owner or Contractor may make a Claim for an adjustment in the Contract Price in accordance
with Paragraph 10.05 herein if:

1. the quantity of any item of Unit Price Work performed by Contractor differs materially and
significantly from the estimated quantity of such item indicated in the Agreement; and

2. there is no corresponding adjustment with respect to any other item of Work; and

3. Contractor believes that Contractor is entitled to an increase in Contract Price as a result of
having incurred additional expense or Owner believes that Owner is entitled to a decrease in
Contract Price and the parties are unable to agree as to the amount of any such increase or
decrease.

ARTICLE 12 - CHANGE OF CONTRACT PRICE; CHANGE OF CONTRACT TIMES

12.01 Change of Contract Price

A.

B.

The Contract Price may only be changed by a Change Order_in accordance with Article 17 of
Exhibit B. Any Claim for an adjustment in the Contract Price shall be based on written notice
submitted by the party making the Claim to the Engineer and the other party to the Contract in
accordance with the provisions of Paragraph 10.05_herein, and shall not exceed 20% of the
original Contract amount.

The value of any Work covered by a Change Order or of any Claim for an adjustment in the
Contract Price will be determined as follows in the order of precedence listed below:
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1. where the Work involved is covered by unit prices contained in the Contract Documents
(fixed lump sum cost), by application of such unit prices to the quantities of the items
involved (subject to the provisions of Paragraph 11.03 _herein); or

2. where the Work involved is not covered by unit prices contained in the Contract Documents,
by the actual cost of labor, direct overhead, materials, supplies, equipment, and other
services necessary to complete the WORK, and an additional amount to be agreed upon but
not to exceed twenty (20) percent of the actual cost of the WORK to cover the cost of

general overhead proﬁt and apphcable taxes, etc. —by%—maﬂal%#&greed—%ap—sum—é&h}eh
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12.02 Change of Contract Times

12.03

A. The Contract Times may only be changed by a Change Order_in accordance with Article 17 of

Exhibit B. Any Claim for an adjustment in the Contract Times shall be based on written notice
submitted by the party making the Claim to the Engineer and the other party to the Contract in
accordance with the provisions of Paragraph 10.05 herein.

. Any adjustment of the Contract Times covered by a Change Order or any Claim for an

adjustment in the Contract Times will be determined in accordance with the provisions of this
Article 12 herein.

Delays

A. Where Contractor is prevented from completing any part of the Work within the Contract Times

due to delay beyond the control of Contractor, the Contract Times will be extended in an amount
equal to the time lost due to such delay if a Claim is made therefor as provided in Paragraph
12.02.A herein. Delays beyond the control of Contractor shall include, but not be limited to, acts
or neglect by Owner, acts or neglect of utility owners or other contractors performing other work
as contemplated by Article 7,_but not subcontractors hired by Contractor, fires, floods,
epidemics, abnormal weather conditions, or acts of God.

. If Owner, Engineer, or other contractors or utility owners performing other work for Owner as

contemplated by Article 7 herein, or anyone for whom Owner is responsible, delays, disrupts, or
interferes with the performance or progress of the Work, then Contractor shall be entitled to an
equitable adjustment in the Contract Price or the Contract Times, or both. Contractor’s
entitlement to an adjustment of the Contract Times is conditioned on such adjustment being
essential to Contractor’s ability to complete the Work within the Contract Times.

. If Contractor is delayed in the performance or progress of the Work by fire, flood, epidemic,

abnormal weather conditions, acts of God, acts or failures to act of utility owners not under the
control of Owner, or other causes not the fault of and beyond control of Owner and Contractor,
then Contractor shall be entitled to an equitable adjustment in Contract Times, if such adjustment
is essential to Contractor’s ability to complete the Work within the Contract Times. Such an
adjustment shall be Contractor’s sole and exclusive remedy for the delays described in this
Paragraph 12.03.C herein.

. Owner, Engineer, and their officers, directors, members, partners, employees, agents,

consultants, or subcontractors shall not be liable to Contractor for any claims, costs, losses, or
damages (including but not limited to all fees and charges of engineers, architects, attorneys, and
other professionals and all court or arbitration or other dispute resolution costs) sustained by
Contractor on or in connection with any other project or anticipated project.

. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for delays

within the control of Contractor. Delays attributable to and within the control of a Subcontractor
or Supplier shall be deemed to be delays within the control of Contractor.
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ARTICLE 13 — TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF
DEFECTIVE WORK

13.01 Notice of Defects

A. Prompt notice of all defective Work of which Owner or Engineer has actual knowledge will be
given to Contractor. Defective Work may be rejected, corrected, or accepted as provided in this
Article 13.

13.02 Access to Work

A. Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and governmental agencies with jurisdictional interests will
have access to the Site and the Work at reasonable times for their observation, inspection, and
testing. Contractor shall provide them proper and safe conditions for such access and advise
them of Contractor’s safety procedures and programs so that they may comply therewith as
applicable.

13.03 Tests and Inspections

A. Except for final inspection by Engineer, all inspections and tests are the responsibility of the

Contractor in accordance with thc Techmcal Spemﬁcaﬁons shal-l—gwe—Eng}neer—&mel—geLﬁe&ee—ef

C. If Laws or Regulations of any public body having jurisdiction require any Work (or part thereof)
specifically to be inspected, tested, or approved by an employee or other representative of such
public body, Contractor shall assume full responsibility for arranging and obtaining such
inspections, tests, or approvals, pay all costs in connection therewith, and furnish Engineer the
required certificates of inspection or approval.

D. Contractor shall be responsible for arranging and obtaining and shall pay all costs in connection
with any inspections, tests, or approvals required for Owner’s and Engineer’s acceptance of
materials or equipment to be incorporated in the Work; or acceptance of materials, mix designs,
or equipment submitted for approval prior to Contractor’s purchase thereof for incorporation in
the Work. Such inspections, tests, or approvals shall be performed by organizations acceptable to
Owner and Engineer.
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E. If any Work (or the work of others) that is to be inspected, tested, or approved is covered by
Contractor without written concurrence of Engineer, Contractor shall, if requested by Engineer,
uncover such Work for observation.

F. Uncovering Work as provided in Paragraph 13.03.E shall be at Contractor’s expense unless
Contractor has given Engineer timely notice of Contractor’s intention to cover the same and
Engineer has not acted with reasonable promptness in response to such notice.

13.04 Uncovering Work

A. If any Work is covered contrary to the written request of Engineer, it must, if requested by
Engineer, be uncovered for Engineer’s observation and replaced at Contractor’s expense.

B. If Engineer considers it necessary or advisable that covered Work be observed by Engineer or
inspected or tested by others, Contractor, at Engineer’s request, shall uncover, expose, or
otherwise make available for observation, inspection, or testing as Engineer may require, that
portion of the Work in question, furnishing all necessary labor, material, and equipment.

C. Ifitis found that the uncovered Work is defective, Contractor shall pay all claims, costs, losses,
and damages (including but not limited to all fees and charges of engineers, architects, attorneys,
and other professionals and all court or arbitration or other dispute resolution costs) arising out
of or relating to such uncovering, exposure, observation, inspection, and testing, and of
satisfactory replacement or reconstruction (including but not limited to all costs of repair or
replacement of work of others); and Owner shall be entitled to an appropriate decrease in the
Contract Price. If the parties are unable to agree as to the amount thereof, Owner may make a
Claim therefore as provided in Paragraph 10.05 herein.

D. If the uncovered Work is not found to be defective, Contractor shall be allowed an—snereasein
the-Contract-Price-or an extension of the Contract Times, er-beth; directly attributable to such
uncovering, exposure, observation, inspection, testing, replacement, and reconstruction. If the
parties are unable to agree as to the ameunt-or extent thereof, Contractor may make a Claim
therefore as provided in Paragraph 10.05 herein.

13.05 Owner May Stop the Work

A. If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed Work will
conform to the Contract Documents,_including the Technical Specifications, Owner may order
Contractor, and any subcontractor of Contractor, to stop the Work, or any portion thereof, until
the cause for such order has been eliminated; however, this right of Owner to stop the Work
shall not give rise to any duty on the part of Owner to exercise this right for the benefit of
Contractor, any Subcontractor, any Supplier, any other individual or entity, or any surety for, or
employee or agent of any of them.

13.06 Correction or Removal of Defective Work

A. Promptly after receipt of written notice, Contractor shall correct all defective Work, whether or
not fabricated, installed, or completed, or, if the Work has been rejected by Engineer, remove it
from the Project and replace it with Work that is not defective. Contractor shall pay all claims,
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costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to such correction or removal (including but not
limited to all costs of repair or replacement of work of others).

B. When correcting defective Work under the terms of this Paragraph 13.06 or Paragraph 13.07,
Contractor shall take no action that would void or otherwise impair Owner’s special warranty
and guarantee, if any, on said Work.

13.07 Correction Period

A. If within ene two years after the date of Substantlal Completlon {er—sueh—lenger—peﬂeé—eﬁmae—&s

defectlve or if the repair of any damages to the land or areas made available for Contractor’s use
by Owner or permitted by Laws and Regulations as contemplated in Paragraph 6.11.A is found
to be defective, Contractor shall in accordance with Article 41 of Exhibit B prempty, without

cost to Owner and in accordance with Owner’s written instructions:
1. repair such defective land or areas; or
2. correct such defective Work; or

3. if the defective Work has been rejected by Owner, remove it from the Project and replace it
with Work that is not defective, and

4. satisfactorily correct or repair or remove and replace any damage to other Work, to the work
of others or other land or areas resulting there from.

B. If Contractor does not promptly comply with the terms of Owner’s written instructions, or in an
emergency where delay would cause serious risk of loss or damage, Owner may have the
defective Work corrected or repaired or may have the rejected Work removed and replaced. All
claims, costs, losses, and damages (including but not limited to all fees and charges of engineers,
architects, attorneys, and other professionals and all court or arbitration or other dispute
resolution costs) arising out of or relating to such correction or repair or such removal and
replacement (including but not limited to all costs of repair or replacement of work of others)
will be paid by Contractor.

C. In special circumstances where a particular item of equipment is placed in continuous service
before Substantial Completion of all the Work, the correction period for that item may start to
run from an earlier date if so provided in the Specifications.

D. Where defective Work (and damage to other Work resulting therefrom) has been corrected or
removed and replaced under this Paragraph 13.07, the correction period hereunder with respect
to such Work will be extended for an additional period of one year after such correction or
removal and replacement has been satisfactorily completed.
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E. Contractor’s obligations under this Paragraph 13.07 are in addition to any other obligation or
warranty. The provisions of this Paragraph 13.07 shall not be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

13.08 Acceptance of Defective Work

A. If, instead of requiring correction or removal and replacement of defective Work, Owner (and,
prior to Engineer’s recommendation of final payment, Engineer) prefers to accept it, Owner at its
sole option may do so. Contractor shall pay all claims, costs, losses, and damages (including but
not limited to all fees and charges of engineers, architects, attorneys, and other professionals and
all court or arbitration or other dispute resolution costs) attributable to Owner’s evaluation of and
determination to accept such defective Work (such costs to be approved by Engineer as to
reasonableness) and for the diminished value of the Work to the extent not otherwise paid by
Contractor pursuant to this sentence. If any such acceptance occurs prior to Engineer’s
recommendation of final payment, a Change Order will be issued incorporating the necessary
revisions in the Contract Documents with respect to the Work, and Owner shall be entitled to an
appropriate decrease in the Contract Price, reflecting the diminished value of Work so accepted.
If the parties are unable to agree as to the amount thereof, Owner may make a Claim therefor as
provided in Paragraph 10.05_herein. If the acceptance occurs after such recommendation, an
appropriate amount will be paid by Contractor to Owner.

13.09 Owner May Correct Defective Work

A. If Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace rejected Work as required by Engineer in accordance
with Paragraph 13.06.A herein, or if Contractor fails to perform the Work in accordance with the
Contract Documents, or if Contractor fails to comply with any other provision of the Contract
Documents, Owner may, after seven days written notice to Contractor, correct, or remedy any
such deficiency.

B. In exercising the rights and remedies under this Paragraph 13.09, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and suspend
Contractor’s services related thereto, take possession of Contractor’s tools, appliances,
construction equipment and machinery at the Site, and incorporate in the Work all materials and
equipment stored at the Site or for which Owner has paid Contractor but which are stored
elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and employees,
Owner’s other contractors, and Engineer and Engineer’s consultants access to the Site to enable
Owner to exercise the rights and remedies under this Paragraph.

C. All claims, costs, losses, and damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and all court or arbitration or other
dispute resolution costs) incurred or sustained by Owner in exercising the rights and remedies
under this Paragraph 13.09 will be charged against Contractor, and a Change Order will be
issued incorporating the necessary revisions in the Contract Documents with respect to the
Work; and Owner shall be entitled to an appropriate decrease in the Contract Price. If the parties
are unable to agree as to the amount of the adjustment, Owner may make a Claim therefor as
provided in Paragraph 10.05_herein. Such claims, costs, losses and damages will include but not
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be limited to all costs of repair, or replacement of work of others destroyed or damaged by
correction, removal, or replacement of Contractor’s defective Work.

D. Contractor shall not be allowed an extension of the Contract Times because of any delay in the
performance of the Work attributable to the exercise by Owner of Owner’s rights and remedies
under this Paragraph 13.09.

ARTICLE 14 - PAYMENTS TO CONTRACTOR AND COMPLETION

14.01 Schedule of Values

A. The Schedule of Values established as provided in Paragraph 2.07.A will serve as the basis for
progress payments and will be incorporated into a form of Application for Payment acceptable to
Engineer. Progress payments on account of Unit Price Work will be based on the number of
units completed.

14.02 Progress Payments

A. Applications for Payments:

L.

At least 20 days before the date established in the Agreement for each progress payment (but
not more often than once a month), Contractor shall submit to Engineer for review an
Application for Payment filled out and signed by Contractor covering the Work completed
as of the date of the Application and accompanied by such supporting documentation as is
required by the Contract Documents. If payment is requested on the basis of materials and
equipment not incorporated in the Work but delivered and suitably stored at the Site or at
another location agreed to in writing, the Application for Payment shall also be accompanied
by a bill of sale, invoice, or other documentation warranting that Owner has received the
materials and equipment free and clear of all Liens and evidence that the materials and
equipment are covered by appropriate property insurance or other arrangements to protect
Owner’s interest therein, all of which must be satisfactory to Owner.

Beginning with the second Application for Payment, each Application shall include an
affidavit of Contractor stating that all previous progress payments received on account of the
Work have been applied on account to discharge Contractor’s legitimate obligations
associated with prior Applications for Payment.

The amount of retainage with respect to progress payments will be as_provided in Article

6.02 of the C-520 Agreement. stipulated-in-the-Agreement.

B. Review of Applications:

1

Engineer will, within 10 days after receipt of each Application for Payment, either indicate in
writing a recommendation of payment and present the Application to Owner or return the
Application to Contractor indicating in writing Engineer’s reasons for refusing to
recommend payment. In the latter case, Contractor may make the necessary corrections and
resubmit the Application.
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2. Engineer’s recommendation of any payment requested in an Application for Payment will
constitute a representation by Engineer to Owner, based on Engineer’s observations of the
executed Work as an experienced and qualified design professional, and on Engineer’s
review of the Application for Payment and the accompanying data and schedules, that to the
best of Engineer’s knowledge, information and belief:

a. the Work has progressed to the point indicated;

b. the quality of the Work is generally in accordance with the Contract Documents (subject
to an evaluation of the Work as a functioning whole prior to or upon Substantial
Completion, the results of any subsequent tests called for in the Contract Documents, a
final determination of quantities and classifications for Unit Price Work under Paragraph
9.07 herein, and any other qualifications stated in the recommendation); and

c. the conditions precedent to Contractor’s being entitled to such payment appear to have
been fulfilled in so far as it is Engineer’s responsibility to observe the Work.

3. By recommending any such payment Engineer will not thereby be deemed to have
represented that:

a. inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in progress, or
involved detailed inspections of the Work beyond the responsibilities specifically
assigned to Engineer in the Contract Documents; or

b. there may not be other matters or issues between the parties that might entitle Contractor
to be paid additionally by Owner or entitle Owner to withhold payment to Contractor.

4. Neither Engineer’s review of Contractor’s Work for the purposes of recommending
payments nor Engineer’s recommendation of any payment, including final payment, will
impose responsibility on Engineer:

a. to supervise, direct, or control the Work, or

b. for the means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or

c. for Contractor’s failure to comply with Laws and Regulations applicable to Contractor’s
performance of the Work, or

d. to make any examination to ascertain how or for what purposes Contractor has used the
moneys paid on account of the Contract Price, or

e. to determine that title to any of the Work, materials, or equipment has passed to Owner
free and clear of any Liens.

5. Engineer may refuse to recommend the whole or any part of any payment if, in Engineer’s
opinion, it would be incorrect to make the representations to Owner stated in
Paragraph 14.02.B.2_herein. Engineer may also refuse to recommend any such payment or,
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because of subsequently discovered evidence or the results of subsequent inspections or
tests, revise or revoke any such payment recommendation previously made, to such extent as
may be necessary in Engineer’s opinion to protect Owner from loss because:

a.

the Work is defective, or completed Work has been damaged, requiring correction or
replacement;

the Contract Price has been reduced by Change Orders;

Owner has been required to correct defective Work or complete Work in accordance
with Paragraph 13.09 herein; or

Engineer has actual knowledge of the occurrence of any of the events enumerated in
Paragraph 15.02.A herein.

C. Payment Becomes Due:

1. Ten days after presentation of the Application for Payment to Owner with Engineer’s
recommendation, the amount recommended will (subject to the provisions of Paragraph
14.02.D) become due, and when due will be paid by Owner to Contractor.

D. Reduction in Payment:

1. Owner may refuse to make payment of the full amount recommended by Engineer because:

a.

claims have been made against Owner on account of Contractor’s performance or
furnishing of the Work;

Liens have been filed in connection with the Work, except where Contractor has
delivered a specific bond satisfactory to Owner to secure the satisfaction and discharge of
such Liens;

there are other items entitling Owner to a set-off against the amount recommended; or

Owner has actual knowledge of the occurrence of any of the events enumerated in
Paragraphs 14.02.B.5.a through 14.02.B.5.c or Paragraph 15.02.A.

2. If Owner refuses to make payment of the full amount recommended by Engineer, Owner
will give Contractor immediate written notice (with a copy to Engineer) stating the reasons
for such action and promptly pay Contractor any amount remaining after deduction of the
amount so withheld. Owner shall promptly pay Contractor the amount so withheld, or any
adjustment thereto agreed to by Owner and Contractor, when Contractor remedies the
reasons for such action.

3. Upon a subsequent determination that Owner’s refusal of payment was not justified, the
amount wrongfully withheld shall be treated as an amount due as determined by Paragraph

14.02.C.1 herein. and-subject-to-interest-as-provided-inthe-Agreement:
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14.03 Contractor’s Warranty of Title

A.

Contractor warrants and guarantees that title to all Work, materials, and equipment covered by
any Application for Payment, whether incorporated in the Project or not, will pass to Owner no
later than the time of payment free and clear of all Liens.

14.04 Substantial Completion

A

When Contractor considers the entire Work ready for its intended use Contractor shall notify
Owner and Engineer in writing that the entire Work is substantially complete (except for items
specifically listed by Contractor as incomplete) and request that Engineer issue a certificate of
Substantial Completion.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of completion. If Engineer does not consider the
Work substantially complete, Engineer will notify Contractor in writing giving the reasons
therefor.

If Engineer considers the Work substantially complete, Engineer will deliver to Owner a
tentative certificate of Substantial Completion which shall fix the date of Substantial
Completion. There shall be attached to the certificate a tentative list of items to be completed or
corrected before final payment. Owner shall have seven days after receipt of the tentative
certificate during which to make written objection to Engineer as to any provisions of the
certificate or attached list. If, after considering such objections, Engineer concludes that the
Work is not substantially complete, Engineer will, within 14 days after submission of the
tentative certificate to Owner, notify Contractor in writing, stating the reasons therefor. If, after
consideration of Owner’s objections, Engineer considers the Work substantially complete,
Engineer will, within said 14 days, execute and deliver to Owner and Contractor a definitive
certificate of Substantial Completion (with a revised tentative list of items to be completed or
corrected) reflecting such changes from the tentative certificate as Engineer believes justified
after consideration of any objections from Owner.

At the time of delivery of the tentative certificate of Substantial Completion, Engineer will
deliver to Owner and Contractor a written recommendation as to division of responsibilities
pending final payment between Owner and Contractor with respect to security, operation, safety,
and protection of the Work, maintenance, heat, utilities, insurance, and warranties and
guarantees. Unless Owner and Contractor agree otherwise in writing and so inform Engineer in
writing prior to Engineer’s issuing the definitive certificate of Substantial Completion,
Engineer’s aforesaid recommendation will be binding on Owner and Contractor until final

payment.

Owner shall have the right to exclude Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable access to remove its property and
complete or correct items on the tentative list.

14.05 Partial Utilization

A.

Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract Documents, or
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which Owner, Engineer, and Contractor agree constitutes a separately functioning and usable
part of the Work that can be used by Owner for its intended purpose without significant
interference with Contractor’s performance of the remainder of the Work, subject to the
following conditions:

1.

Owner at any time may request Contractor in writing to permit Owner to use or occupy any
such part of the Work which Owner believes to be ready for its intended use and
substantially complete. If and when Contractor agrees that such part of the Work is
substantially complete, Contractor, Owner, and Engineer will follow the procedures of
Paragraph 14.04.A herein through D for that part of the Work.

Contractor at any time may notify Owner and Engineer in writing that Contractor considers
any such part of the Work ready for its intended use and substantially complete and request
Engineer to issue a certificate of Substantial Completion for that part of the Work.

Within a reasonable time after either such request, Owner, Contractor, and Engineer shall
make an inspection of that part of the Work to determine its status of completion. If Engineer
does not consider that part of the Work to be substantially complete, Engineer will notify
Owner and Contractor in writing giving the reasons therefor. If Engineer considers that part
of the Work to be substantially complete, the provisions of Paragraph 14.04 herein will apply

with respect to certification of Substantial Completion of that part of the Work and the
division of responsibility in respect thereof and access thereto.

14.06 Final Inspection

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is
complete, Engineer will promptly make a final inspection with Owner and Contractor and will
notify Contractor in writing of all particulars in which this inspection reveals that the Work is
incomplete or defective. Contractor shall immediately take such measures as are necessary to
complete such Work or remedy such deficiencies. Nothing herein shall limit the rights of the
Owner to further warranty inspection within the two year period provided under Article 41 of

Exhibit B.

14.07 Final Payment

A. Application for Payment:

1.

After Contractor has, in the opinion of Engineer, satisfactorily completed all corrections
identified during the final inspection and has delivered, in accordance with the Contract
Documents, all maintenance and operating instructions, schedules, guarantees, bonds,
certificates or other evidence of insurance, certificates of inspection, marked-up record
documents (as provided in Paragraph 6.12_herein), and other documents, Contractor may
make application for final payment following the procedure for progress payments.

2. The final Application for Payment shall be accompanied (except as previously delivered) by:
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a. all documentation called for in the Contract Documents--ineluding-but-notlimited-to-the

b. consent of the surety, if any, to final payment;

c. alist of all Claims against Owner that Contractor believes are unsettled; and

d. complete and legally effective releases or waivers (satisfactory to Owner) of all Lien
rights arising out of or Liens filed in connection with the Work.

3. In lieu of the releases or waivers of Liens specified in Paragraph 14.07.A.2 and as approved
by Owner, Contractor may furnish receipts or releases in full and an affidavit of Contractor
that: (i) the releases and receipts include all labor, services, material, and equipment for
which a Lien could be filed; and (ii) all payrolls, material and equipment bills, and other
indebtedness connected with the Work for which Owner might in any way be responsible, or
which might in any way result in liens or other burdens on Owner's property, have been paid
or otherwise satisfied. If any Subcontractor or Supplier fails to furnish such a release or
receipt in full, Contractor may furnish a bond or other collateral satisfactory to Owner to
indemnify Owner against any Lien.

B. Engineer’s Review of Application and Acceptance:

1. If, on the basis of Engineer’s observation of the Work during construction and final
inspection, and Engineer’s review of the final Application for Payment and accompanying
documentation as required by the Contract Documents, Engineer is satisfied that the Work
has been completed and Contractor’s other obligations under the Contract Documents have
been fulfilled, Engineer will, within ten days after receipt of the final Application for
Payment, indicate in writing Engineer’s recommendation of payment and present the
Application for Payment to Owner for payment. At the same time Engineer will also give
written notice to Owner and Contractor that the Work is acceptable subject to the provisions
of Paragraph 14.09_herein. Otherwise, Engineer will return the Application for Payment to
Contractor, indicating in writing the reasons for refusing to recommend final payment, in
which case Contractor shall make the necessary corrections and resubmit the Application for
Payment.

C. Payment Becomes Due:

1. Thirty days after the presentation to Owner of the Application for Payment and
accompanying documentation, the amount recommended by Engineer, including any
retainage withheld by Owner, less any sum Owner is entitled to set off against Engineer’s
recommendation, including but not limited to liquidated damages, will become due and will
be paid by Owner to Contractor.

14.08 Final Completion Delayed

A. If, through no fault of Contractor, final completion of the Work is significantly delayed, and if
Engineer so confirms, Owner shall, upon receipt of Contractor’s final Application for Payment
(for Work fully completed and accepted) and recommendation of Engineer, and without
terminating the Contract, make payment of the balance due for that portion of the Work fully
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completed and accepted. If the remaining balance to be held by Owner for Work not fully
completed or corrected is less than the retainage stipulated in the Agreement, and if bonds have
been furnished as required in Paragraph 5.01, the written consent of the surety to the payment of
the balance due for that portion of the Work fully completed and accepted shall be submitted by
Contractor to Engineer with the Application for such payment. Such payment shall be made
under the terms and conditions governing final payment, except that it shall not constitute a
waiver of Claims.

14.09 Waiver of Claims
A. The making and acceptance of final payment will constitute:

1. a waiver of all Claims by Owner against Contractor, except Claims arising from unsettled
Liens, from defective Work appearing after final inspection pursuant to Paragraph 14.06
herein and Article 41 of Exhibit B, from failure to comply with the Contract Documents or
the terms of any special guarantees specified therein, or from Contractor’s continuing
obligations under the Contract Documents; and

2. a waiver of all Claims by Contractor against Owner other than those previously made in
accordance with the requirements herein and expressly acknowledged by Owner in writing
as still unsettled.

ARTICLE 15 — SUSPENSION OF WORK AND TERMINATION
15.01 Owner May Suspend Work

A. At any time and without cause, Owner may suspend the Work or any portion thereof for a period
of not more than 90 consecutive days by notice in writing to Contractor and Engineer which will
fix the date on which Work will be resumed. Contractor shall resume the Work on the date so
fixed. Contractor shall be granted an adjustment in the Contract Price or an extension of the
Contract Times, or both, directly attributable to any such suspension if Contractor makes a
Claim therefor as provided in Paragraph 10.05 and such claim is approved by the Engineer.

15.02 Owner May Terminate for Cause
A. The occurrence of any one or more of the following events will justify termination for cause:

1. Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment or failure to adhere to the Progress Schedule established
under Paragraph 2.07 as adjusted from time to time pursuant to Paragraph 6.04);

2. Contractor’s disregard of applicable Laws or Regulations of any public body having
jurisdiction;

3. Contractor’s repeated disregard of the authority of Engineer; or

4. Contractor’s violation in any substantial way of any provisions of the Contract Documents.
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15.03

If one or more of the events identified in Paragraph 15.02.A occur, Owner may, after giving
Contractor (and surety) seven days written notice of its intent to terminate the services of
Contractor:

1. exclude Contractor from the Site, and take possession of the Work and of all Contractor’s
tools, appliances, construction equipment, and machinery at the Site, and use the same to the
full extent they could be used by Contractor (without liability to Contractor for trespass or
conversion);

2. incorporate in the Work all materials and equipment stored at the Site or for which Owner
has paid Contractor but which are stored elsewhere; and

3. complete the Work as Owner may deem expedient.

If Owner proceeds as provided in Paragraph 15.02.B_herein, Contractor shall not be entitled to
receive any further payment until the Work is completed. If the unpaid balance of the Contract
Price exceeds all claims, costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or arbitration or
other dispute resolution costs) sustained by Owner arising out of or relating to completing the
Work, such excess will not be paid to Contractor. If such claims, costs, losses, and damages
exceed such unpaid balance, Contractor shall pay the difference to Owner. Such claims, costs,
losses, and damages incurred by Owner will be reviewed by Engineer as to their reasonableness
and, when so approved by Engineer, incorporated in a Change Order. When exercising any
rights or remedies under this Paragraph, Owner shall not be required to obtain the lowest price
for the Work performed.

Notwithstanding Paragraphs 15.02.B and 15.02.C_herein, Contractor’s services will not be
terminated if Contractor begins within seven days of receipt of notice of intent to terminate to
correct its failure to perform and proceeds diligently to cure such failure within no more than 30
days of receipt of said notice.

Where Contractor’s services have been so terminated by Owner, the termination will not affect
any rights or remedies of Owner against Contractor then existing or which may thereafter
accrue. Any retention or payment of moneys due Contractor by Owner will not release
Contractor from liability.

If and to the extent that Contractor has provided a performance bond under the provisions of
Paragraph 5.01.A_ herein, the termination procedures of that bond shall supersede the provisions
of Paragraphs 15.02.B and 15.02.C.

Owner May Terminate For Convenience

A.

Upon seven days written notice to Contractor and Engineer, Owner may, without cause and
without prejudice to any other right or remedy of Owner, terminate the Contract. In such case,
Contractor shall be paid for (without duplication of any items):

1. completed and acceptable Work executed in accordance with the Contract Documents prior
to the effective date of termination, including fair and reasonable sums for overhead and
profit on such Work;
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2. expenses sustained prior to the effective date of termination in performing services and
furnishing labor, materials, or equipment as required by the Contract Documents in
connection with uncompleted Work, plus fair and reasonable sums for overhead and profit
on such expenses;

3. all claims, costs, losses, and damages (including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals and all court or arbitration or other
dispute resolution costs) incurred in settlement of terminated contracts with Subcontractors,
Suppliers, and others; and

4. reasonable expenses directly attributable to termination.

B. Contractor shall not be paid on account of loss of anticipated profits or revenue or other
economic loss arising out of or resulting from such termination.

15.04 Contractor May Stop Work or Terminate

A. If, through no act or fault of Contractor, (i) the Work is suspended for more than 90 consecutive
days by Owner or under an order of court or other public authority, or (ii) Engineer fails to act on
any Application for Payment within 30 days after it is submitted, or (iii) Owner fails for 30 days
to pay Contractor any sum finally determined to be due, then Contractor may, upon seven days
written notice to Owner and Engineer, and provided Owner or Engineer do not remedy such
suspension or failure within that time, terminate the Contract and recover from Owner payment
on the same terms as provided in Paragraph 15.03 herein.

B. In lieu of terminating the Contract and without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment within 30 days after it is submitted, or
Owner has failed for 30 days to pay Contractor any sum finally determined to be due, Contractor
may, seven days after written notice to Owner and Engineer, stop the Work until payment is
made of all such amounts due Contractor, including interest thereon. The provisions of this
Paragraph 15.04_herein are not intended to preclude Contractor from making a Claim under
Paragraph 10.05_herein for an adjustment in Contract Price or Contract Times or otherwise for
expenses or damage directly attributable to Contractor’s stopping the Work as permitted by this
Paragraph.

ARTICLE 16 — DISPUTE RESOLUTION

16.01 Methods and Procedures

A. Dispute Resolution shall be in accordance with Article 33 of Exhibit B.EitherOwner—or
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ARTICLE 17 - MISCELLANEOUS

17.01 GéivingNotice Load Restrictions

A. The CONTRACTOR shall comply with all legal load restrictions in the hauling of materials on
public roads beyond the limits of the WORK. A special permit will not relieve the
CONTRACTOR of liability for damage that may result from moving material or equipment.

17.02 Computation-of-Limes Project Publicity

A. The OWNER shall be the sole provider of information about the WORK to area residents, utility
companies, and County, State and Federal Agencies, and individuals from the media. The
OWNER must approve any contacts by the CONTRACTOR with these groups. When—any

-----

17.03 CumdativeRemedies Drug and Alcohol Policy

A. The CONTRACTOR agrees to advise its emplovees and the employees of its SUB-
CONTRACTORS and agents that it is the policy of the OWNER that (1) the manufacture,
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dispensation, or sale, offer for sale, purchase, use, transfer, or possession of illegal drugs or
alcohol on the AML job site is prohibited:; (2) employees, while on the OWNER's premises, are
prohibited from being under the influence of drug or alcohol ("Under the Influence" means that
the employee is affected by drug or alcohol in any detectable manner); (3) entry onto the AML
job sites constitutes consent to an inspection of the employee and his or her vehicle as personal

effects while entering or leaving premises: (4) any emplovee who is found in violation of the

B. Regarding emplovyees that work on the OWNER's premises, the Contractor agrees to implement
a Drug and Alcohol Policy no less stringent than the Navajo Nation's policy.

17.04 Survival of Obligations

A. All representations, indemnifications, warranties, and guarantees made in, required by, or given
in accordance with the Contract Documents, as well as all continuing obligations indicated in the
Contract Documents, will survive final payment, completion, and acceptance of the Work or
termination or completion of the Contract or termination of the services of Contractor.
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Engineers Joint Documents Committee
Design and Construction Related Documents
Instructions and License Agreement

Instructions

Before you use any EJCDC document:

1. Read the License Agreement. You agree to it and are
bound by its terms when you use the EICDC
document.

2. Make sure that you have the correct version for your
word processing software.

How to Use:

1. While EJCDC has expended considerable effort to
make the software translations exact, it can be that a
few document controls (e.g., bold, underline) did not

carry over.

2. Similarly, your software may change the font
specification if the font is not available in your system.
It will choose a font that is close in appearance. In this
event, the pagination may not match the control set.

3. If you modify the document, you must follow the
instructions in the License Agreement about
notification.

4.  Also note the instruction in the License Agreement
about the EJCDC copyright.

License Agreement

You should carefully read the following terms and
conditions before using this document. Commencement
of use of this document indicates your acceptance of
these terms and conditions. If you do not agree to them,
you should promptly return the materials to the vendor,
and your money will be refunded.

The Engineers Joint Contract Documents Committee
("EJCDC") provides EJCDC Design and Construction
Related Documents and licenses their use worldwide. You
assume sole responsibility for the selection of specific
documents or portions thereof to achieve your intended
results, and for the installation, use, and results obtained
from EJCDC Design and Construction Related
Documents.

You acknowledge that you understand that the text of the
contract documents of EJCDC Design and Construction
Related Documents has important legal consequences and
that consultation with an attorney is recommended with

respect to use or modification of the text. You further
acknowledge that EJCDC documents are protected by the
copyright laws of the United States.

License:
You have a limited nonexclusive license to:

1. Use EJCDC Design and Construction Related
Documents on any number of machines owned, leased
or rented by your company or organization.

2. Use EJCDC Design and Construction Related
Documents in printed form for bona fide contract
documents.

3. Copy EJCDC Design and Construction Related
Documents into any machine readable or printed form
for backup or modification purposes in support of your
use of EJCDC Design and Construction Related
Documents.

You agree that you will:

1) Reproduce and include EJICDC’s copyright notice on
any printed or machine-readable copy, modification, or
portion merged into another document or program. All
proprietary rights in EJCDC Design and
Construction Related Documents are and shall
remain the property of EJICDC.

2) Not represent that any of the contract documents you
generate from EJCDC Design and Construction
Related Documents are EJCDC documents unless (i)
the document text is used without alteration or (ii) all
additions and changes to, and deletions from, the text
are clearly shown.

You may not use, copy, modify, or transfer EJCDC
Design and Construction Related Documents, or any
copy, modification or merged portion, in whole or in
part, except as expressly provided for in this license.
Reproduction of EJCDC Design and Construction
Related Documents in printed or machine-readable
format for resale or educational purposes is expressly
prohibited.

If you transfer possession of any copy, modification or
merged portion of EJCDC Design and Construction
Related Documents to another party, your license is
automatically terminated.

Term:

The license is effective until terminated. You may
terminate it at any time by destroying EJCDC Design and
Construction Related Documents altogether with all
copies, modifications and merged portions in any form. It
will also terminate upon conditions set forth elsewhere in



this Agreement or if you fail to comply with any term or
condition of this Agreement. You agree upon such
termination to destroy EJCDC Design and Construction
Related Documents along with all copies, modifications
and merged portions in any form.

Limited Warranty:

EJCDC warrants the CDs and diskettes on which EJCDC
Design and Construction Related Documents is
furnished to be free from defects in materials and
workmanship under normal use for a period of ninety
(90) days from the date of delivery to you as evidenced by
a copy of your receipt.

There is no other warranty of any kind, either
expressed or implied, including, but not limited to the
implied warranties of merchantability and fitness for a
particular purpose. Some states do not allow the
exclusion of implied warranties, so the above exclusion
may not apply to you. This warranty gives you specific
legal rights and you may also have other rights which
vary from state to state.

EJCDC does not warrant that the functions contained in
EJCDC Design and Construction Related Documents
will meet your requirements or that the operation of
EJCDC Design and Construction Related Documents
will be uninterrupted or error free.

Limitations of Remedies:

EJCDC’s entire liability and your exclusive remedy shall

be:

1. the replacement of any document not meeting
EJCDC's "Limited Warranty" which is returned to
EJCDC’s selling agent with a copy of your receipt, or

2. if EJCDC'’s selling agent is unable to deliver a
replacement CD or diskette which is free of defects in
materials and workmanship, you may terminate this
Agreement by returning EJCDC Document and your
money will be refunded.

In no event will EJCDC be liable to you for any damages,
including any lost profits, lost savings or other incidental or
consequential damages arising out of the use or inability to
use EJCDC Design and Construction Related
Documents even if EJCDC has been advised of the
possibility of such damages, or for any claim by any other

party.
Some states do not allow the limitation or exclusion of

liability for incidental or consequential damages, so the
above limitation or exclusion may not apply to you.

General:

You may not sublicense, assign, or transfer this license
except as expressly provided in this Agreement. Any
attempt otherwise to sublicense, assign, or transfer any of
the rights, duties, or obligations hereunder is void.

This Agreement shall be governed by the laws of the State
of Virginia. Should you have any questions concerning this
Agreement, you may contact EJCDC by writing to:

Arthur Schwartz, Esq.

General Counsel

National Society of Professional Engineers
1420 King Street

Alexandria, VA 22314

Phone: (703) 684-2845
Fax: (703) 836-4875
e-mail: aschwartz@nspe.org

You acknowledge that you have read this agreement,
understand it and agree to be bound by its terms and
conditions. You further agree that it is the complete and
exclusive statement of the agreement between us which
supersedes any proposal or prior agreement, oral or
written, and any other communications between us
relating to the subject matter of this agreement.
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1.0

2.0

3.0

4.0

5.0

6.0

NAVAJO NATION SUPPLEMENTAL GENERAL CONDITIONS
FOR CONSTRUCTION CONTRACTS - EJCDC (NNSGCCC-EJCDC)

IDENTIFICATION OF THE PARTIES; PROJECT. This Coniract is entered into by and between the Navajo Nation
and . In the Primary Coniract and all Exhibits the Navajo Nation is referred to either as
“Navajo Nation” or “Owner” and is referred to as “Contractor.” The Navajo Nation and
Contractor are herein jointly referred to as “Parties.” The Contractor’s authorized Representative and the Navajo
Nation’s authorized Representative are named in the Primary Contract. The Project that is the subject of this Contract
is the “Chacoan | AML Reclamation Project” hereinafter referred to as “the Project.” [IF TWO OR MORE BUSINESS
ENTITIES ARE AWARDED THIS CONTRACT, EACH BUSINESS ENTITY MUST BE SEPARATELY IDENTIFIED, AND EACH MUST EXECUTE THIS
CONTRACT, SEE ARTICLE & HEREIN]

BUSINESS UNIT NUMBER(S) AND AMOUNT(S) TO ENCUMBER: Business Unit No. , amount to
encumber is $ ; Business Unit No. , amount to encumber is $ [MUST
ALSO BE SHOWN ON THE FRONT PAGE OF THE PRIMARY CONTRACT].

AMOUNT OF CONTRACT NOT TO EXCEED: dollars ($ ), which
amount is the Original Contract Amount [MUST ALSO BE SHOWN ON THE FRONT PAGE OF THE PRIMARY CONTRACT]. THE
ORIGINAL CONTRACT AMOUNT SHOWN HEREIN SHALL NOT EXCEED THE CONTRACTOR'’S BID SUBMITTED IN
ACCORDANCE WITH 12 N.N.C. §331, AND ACCEPTED BY THE NAVAJO NATION FOR THE PROJECT (“ACCEPTED
BID”), unless the Navajo Nation agrees to include in the Original Contract Amount any reasonable costs that will be
incurred on account of the Contractor’s compliance with this Contract.

CONTRACT NUMBER. This Contract shall be assigned a Contract Number by the Navajo Nation Division of
Finance, which number shall be shown on the front page of the Primary Contract. Reference to said Contract
Number shall be indicated on all invoices submitted to the Navajo Nation for payment, and reference to the Project
and the Business Unit Number for each payment shall be on all invoices submitted by the Contractor to the Navajo
Nation.

EFFECTIVE DATE; TERM. The effective beginning and ending date of this Contract are as shown on the first page
of the Primary Contract. This Coniract shall expire on the ending date shown on the first page of the Primary
Contract, unless earlier terminated, or the effective duration of this Contract is extended by a Modification duly
approved by the Parties in accordance with Article 17.0 herein. AN EXACT DATE MUST BE SPECIFIED FOR THE
ENDING DATE OF THE CONTRACT; THIS CONTRACT SHALL NOT BE CONSIDERED "OPEN-ENDED" WITH REGARDS
TO ANY PAYMENTS OR EXPIRATION DATE.

IDENTIFICATION OF CONTRACTOR AND ANCILLARY FIRMS.

6.1 Contractor and ancillary firms must execute contract. If two or more business entities will be performing
services under this Contract, and the award of this Contract is based wholly or partially on the licensing or other
relevant qualifications of any one of said firms (regardless if an ancillary firm is merely subcontracting with the
primary firm who submitted a Bid), then ALL such business entities:

. (1) must have jointly submitted a Bid for the Project that is the subject of this Contract; and,
(2) must have signed the Submittal Letter accompanying their Bid; and,

(3) must have been evaluated and ranked jointly, with the licensing and other relevant qualifications of all
entities considered jointly; and,
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(4) must have been jointly selected for this Contract as a feam, based on the relevant qualifications of each
separate entity (primary firm and ancillary firm(s) together); and,

(5) must execute this Contract and shall be jointly and severally bound by the terms contained herein.

6.2 Contractor entities and persons. THE FOLLOWING NAMED SINGLE BUSINESS ENTITY, OR TWO OR MORE
BUSINESS ENTITIES, HAS/HAVE SUBMITTED A SINGLE BID FOR CONSIDERATION FOR A CONTRACT AWARD
FOR THE PROJECT, AND SHALL EXECUTE THIS CONTRACT:

(1)

name of business entity address of business entity
this individual has signature authority
to legally bind the business entity:
yes / no
individual with business entity individual’s title

individual’s/business entity’s role in the Project

(2)
name of business entity address of business entity
this individual has signature authority
to legally bind the business entity:
yes / no
individual with business entity individual’s title

individual’s/business entity’s role in the Project

(3)

name of business entity address of business entity
this individual has signature authority
to legally bind the business entity:
yes / no
individual with business entity individual’s title

individual’s/business entity’s role in the Project

6.3 Filing of business documents. All documents regarding the creation and establishment of the Contractor as a
single business entity (or each entity if a team) in accordance with applicable state law (foreign corporation) or
Navajo Nation law (domestic corporation), which documents may be a corporate charter, operating agreement,
by-laws, joint venture agreement, teaming agreement, LLC, etc.,, shall be submiited to the Navajo Nation's
Business Regulatory Department ("NNBRD") prior to the award of this Contract. Said submission requirements
apply whether or not the Contractor (or any entity of a team) has obtained a Priority One or Priority Two
Certification as a Navajo-owned entity under 5 N.N.C. §204 A.1. or §204 A.2., or intends to apply for such
certification [SEE ARTICLE 10.2 HEREIN, NNBRD REGISTRATION REQUIREMENTS].

6.4 Conditions of the Contract. All requested information and requirements set forth in this Article & are an express
condition precedent to the award of this Contract by the Navajo Nation, except as provided for in Article 11.2
herein (ineligibility or unavailability of ancillary firm(s) prior to the Nation’s execution of Contract).
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7.0 DOCUMENTS CONSTITUTING THE CONTRACT. The following:

8.0

9.0

7.1 the EJCDC Document C-520 ©2004 “SUGGESTED FORM OF AGREEMENT BETWEEN OWNER AND
CONTRACTOR FOR CONSTRUCTION CONTRACT (STIPULATED PRICE) AS MODIFIED FOR THE CHACOAN |
AML RECLAMATION PROJECT” with signature execution page (hereinafter referred to as the “Primary

Contract”)
7.2 Exhibit A the EJCDC Document C-700 ©2002 “STANDARD GENERAL CONDITIONS OF THE CONSTRUCTION
CONTRACT AS MODIFIED FOR THE PROJECT”

7.3 Exhibit B this “Navajo Nation Supplemental General Conditions for Construction Contracts — EJCDC”

7.4 Exhibit C “Technical Specifications, Maps and Drawings”
7.5 Exhibit D “AML Contractor Information Form for participation in the Applicant/Violator System (AVS)”

7.6 Exhibit E “Navajo Nation Certification Regarding Debarment and Suspension”

are to be considered collectively as one agreement/contract and the term “Contract” whenever used herein shall be
deemed to include all such documents and all provisions therein.

PRIMARY WORK LOCATION. In the performance of work or provision of services pursuant to this Contract the
Contractor is authorized to travel at Contractor’s sole expense. The work to be performed and/or services to be
provided shall be primarily within the Chapter of the Navajo Nation, state of

AVAILABILITY OF FUNDS.

9.1 Appropriations required. Pursuant to 2 N.N.C. §223 A, the obligation of the Navajo Nation to pay Contractor
the entire Original Contract Amount, or any portion thereof as invoiced, or any amounts under any and all
change orders, amendments, or modifications to this Contract, shall be contingent upon the availability of funds,
from whatever source, at the time payment fo the Contractor is due. Any available funds must be appropriated
or allocated specifically for the Project which is the subject of this Contract.

9.2 Subsequent fiscal periods. Pursuant to 12 N.N.C. §350 D, if funds adequate to support continuation of
performance under this Contract are not appropriated or otherwise become unavailable during any fiscal
period(s) subsequent to that period in which this Coniract is entered into, then this Contract may be cancelled at
the sole discretion of the Navajo Nation, but no sooner than fourteen (14) business days following the Navaijo
Nation's notification to Contractor of cancellation.

9.3 Payment upon cancellation. In the event of such cancellation, Contractor shall be reimbursed only for the
reasonable value of any non-recurring costs incurred on account of work performed or services provided under
this Contract up to the date of notification of cancellation, whether or not invoice(s), billing(s), or payment
application(s) have been received by the Navajo Nation for such work or services prior to the date of
cancellation, except for costs amortized in the price of such work or services.

10.0 LICENSING & REGISTRATION REQUIREMENTS.

10.1 State license required. As an express condition of the award of this Contract, AT LEAST ONE OF THE
CONTRACTOR’S INDIVIDUAL OWNERS, CO-OWNERS, PRINCIPALS, PARTNERS, MANAGERS, TEAM
MEMBERS, OFFICERS, EMPLOYEES, OR SUBCONTRACTORS, AS IDENTIFIED IN ARTICLE 6.2 HEREIN, SHALL
PROVIDE A CURRENT AND VALID LICENSE FROM AN APPROPRIATE STATE LICENSING BOARD OR
AGENCY FOR THE TYPE OF WORK TO BE PERFORMED AND SERVICES TO BE PROVIDED BY THE
CONTRACTOR, WHICH LICENSE IS CUSTOMARILY MAINTAINED IN THE CONTRACTOR’S INDUSTRY (a
valid license held by an individual with an ancillary firm shall be acceptable, so long as the provisions of
Article 6 herein are satisfied). Each entity or individual listed in Article 6.2 herein shall indicate its business
name, business address, and state license number on the Primary Contract, or in an exhibit to the Primary
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10.2

Contract. Said license must be issued by the state shown in Article 8.0 herein. For the entire duration of
performance under this Contract, said license must be maintained as active and current and must remain
directly associated with a signatory party to this Contract, and failure of such shall be deemed a material
breach for which the Navajo Nation may terminate this Coniract.

Business registration required. EACH ENTITY OR INDIVIDUAL IDENTIFIED IN ARTICLE 6.2 SHALL BE
REGISTERED TO DO BUSINESS WITH AN APPROPRIATE STATE AGENCY, AS EITHER AS A DOMESTIC OR
FOREIGN BUSINESS ENTITY WITHIN SUCH STATE, and each shall indicate its business name, business
address, and state business registration number on the Primary Coniract, or in an exhibit fo the Primary
Contract. Sdid registration must be issued by the state shown in Article 8.0 herein. For the entire duration of
performance under this Contract, said registration must be maintained as active and current and must remain
directly associated with a signatory party to this Contract, and failure of such shall be deemed a material
breach for which the Navajo Nation may terminate this Contract. EACH MUST ALSO COMPLY WITH THE
REGISTERED AGENT AND BUSINESS REGISTRATION REQUIREMENTS OF THE NNBRD AND BE DULY
APPROVED TO ENGAGE IN BUSINESS ACTIVITY WITHIN THE NAVAJO NATION (see 5 N.N.C. §3170,
83171, 83166).

11.0 RIGHT TO REFUSE CONTRACT. The Navajo Nation reserves its right to refuse to execute this Contract if the
Director of the issues a written determination that any of the following 11.1 = 11.7 has
occurred prior to the Nation’s execution of this Coniract:

11.1

11.5

11.6

117

faulty procurement; a document, procedure, decision, action, or other event pertaining to the procurement of
this Contract, or to any related pre-procurement activities, is in violation of any applicable Navajo Nation,
federal, or state laws or regulations governing said procurement; or

ancillary firm(s); an ancillary firm is ineligible for the award of this Contract or is unavailable to perform on
the Project, for any reason; in such case, the Navajo Nation may, in its discretion, either (1) reject the selected
Bid containing the ancillary firm’s qualifications and refuse fo execute this Contract; or (2) decide not fo reject
the Bid and consider only the license and relevant qualifications of the Contractor standing alone; or (3)
decide not to reject the Bid and permit another equally/more qualified firm to perform those Contract
services that would have been performed by the ineligible or unavailable firm; or

lack of funding availability; funding for the Scope of Work, as specifically described in the Invitation to Bid
(“ITB™) or any addenda, has become wholly or partially unavailable; in which case the ITB for this Project
shall be cancelled in accordance with Section XIlI(B) of the Navajo Nation Procurement Rules and Regulations,
and this Contract shall not be executed until completion of a new procurement process for this Project; or

change to SOW or other requirements; there has been a change to the Scope of Work or any other
mandatory requirement, as specifically described in the ITB or any addenda; in which case additional
procedures under Section XIlI(A) of the Navajo Nation Procurement Rules and Regulations shall be required
and this Contract shall not be executed until the completion of such procedures; or

change to Budget/MFP; there has been a revision (whether increase or decrease) of the Maximum Feasible
Price that was originally established by the Navajo Nation prior fo the initiation of the procurement process
for this Contract; in which case additional procedures under Section XllI(A) of the Navajo Nation Procurement
Rules and Regulations shall be required and this Coniract shall not be executed until the completion of such
procedures; or

protest filed; a protest has been timely filed in accordance with 12 N.N.C. §360(A), unless a determination
has been made to proceed with a Contract award pursuant to 12 N.N.C. §360(F); or

other reasons cited in Regulations; any of the following pertains to this procurement:
(1) inadequate or ambiguous specifications were cited in the ITB;

(2) the services contemplated under this Contract are no longer required;
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12.0

the ITB did not provide for consideration of all factors of cost to the Navajo Nation

all Bids received indicate that the needs of the Navajo Nation can be satisfied by a less expensive
service differing from that described in the ITB;

all Bids received exceed the Maximum Feasible Price;
the selected Bid was collusive, contained fraudulent statements or information, contained any material
misrepreseniation, or was submitted in bad faith;

cancellation of the ITB and refusal to enter into this Contract is in the best interest of the Navajo Nation.

LIABILITY INSURANCE. The Contractor shall, at its sole expense, procure and maintain adequate and sufficient

insurance

for all of Contractor’s potential liabilities, in accordance with this Article 12.0, relating to any claims by

any party for any injury to persons or damage to property arising out of or connected with any work performed or
services provided under this Contract by the Contractor; such insurance shall remain in effect for the duration of
performance under this Contract up to and including the date and time of issuance of a Certificate of Occupancy
for the Project or the until effective date and time of the Contractor's warranty for the Project, whichever occurs last.

12.1 Minimum Insurance Coverages. Contractor shall obtain and maintain minimum coverages shown as follows:

(a) Commercial General Liability = ISO CG 0001 Form or equivalent. Coverages shall include:

- Premises and Operations

- Personal/Advertising Injury

- Products/Completed Operations

- Liability assumed under an Insured Contract (including defense costs assumed under contract)
- Broad Form Property Damage

- Independent Engineers/Consultants

(b) Automobile Liability including all:

(c)

(d

- Contractor-Owned Vehicles

- Non-owned Vehicles

- Rented/Hired Vehicles

- Personal Injury Protection (where applicable)

Workers’ Compensation:
- Statutory Benefits (Coverage A)
- Employers Liability (Coverage B)

) Professional Liability - Errors and Omissions Liability (where applicable).  Contractor, or its
subcontractors as appropriate, shall maintain Professional Liability (Errors and Omissions) insurance
covering wrongful acts, errors and/or omissions for damage sustained by reason of or in the course of
performance under this Contract.

It is agreed between the Nation and the Contractor that this Contract [1 does [ does not involve the
Contractor providing professional services. If it has been agreed that the Contractor is not providing
professional services, professional liability insurance is not required.

12.2 Limits required. Contractor shall carry the limits of liability shown below (“state Law” means limits shall be in

accordance with laws and regulations of the state wherein this Contract shall be primarily performed):

COMMERCIAL GENERAL LIABILITY
GENERAL AGGREGATE $ 2,000,000
PRODUCTS /COMPLETED OPERATIONS AGGREGATE $ 2,000,000
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OCCURRENCE BASIS/ PER EACH OCCURRENCE LIMIT $ 1,000,000
PERSONAL /ADVERTISING INJURY $ 1,000,000
FIRE DAMAGE (ANY ONE FIRE) $ 50,000
MEDICAL PAYMENTS (ANY ONE PERSON) $ 5,000
AUTOMOBILE LIABILITY
BODILY INJURY /PROPERTY DAMAGE (EACH ACCIDENT) $ 1,000,000
PERSONAL INJURY PROTECTION (IF APPLICABLE) BY STATE LAW
WORKERS' COMPENSATION
COVERAGE A (WORKERS' COMPENSATION) BY STATE LAW
COVERAGE B (EMPLOYERS LIABILITY) $ 500,000
PROFESSIONAL LIABILITY (ERRORS AND OMISSIONS)

OCCURRENCE BASIS/PER EACH OCCURRENCE LIMIT $ 1,000,000
AGGREGATE MINIMUM $ 2,000,000

12.3

124

12.5

12.6

127
12.8

12.9

Claims-made basis. IN THE EVENT CONTRACTOR'’S LIABILITY INSURANCE REQUIRED BY THIS CONTRACT IS
WRITTEN ON A CLAIMS-MADE BASIS, THE CONTRACTOR SHALL WARRANT THAT ANY RETROACTIVE DATE
UNDER THE POLICY SHALL PRECEDE THE EFFECTIVE DATE OF THIS CONTRACT, AND EITHER CONTINUOUS
COVERAGE WILL BE MAINTAINED OR AN EXTENDED DISCOVERY PERIOD WILL BE EXERCISED FOR A PERIOD
OF TWO (2) CALENDAR YEARS BEGINNING AS OF THE DATE PERFORMANCE IS COMPLETED.

Primary coverage basis. For payment of any claims, Contractor’s insurance coverage shall be on a primary,
non-coniributory basis with other coverages and/or self-insurance carried by the Navajo Nation or other
sources.

Required language. The Coniractor’s General Liability and Umbrella Liability policy shall be endorsed to
include the following language: “THE NAVAJO NATION, ITS ELECTED OFFICIALS, EMPLOYEES, AGENTS, AND
VOLUNTEERS ARE NAMED AS AN ADDITIONAL INSURED WITH RESPECT TO LIABILITY ARISING OUT OF THE
ACTIVITIES PERFORMED BY THE INSURED [THE CONTRACTOR] PURSUANT TO A CONTRACT WITH THE
NAVAJO NATION.” (ISO Forms CG 2010 and CG 20 37 "Additional Insured-Owners, Lessees or Engineers-
Completed Operations" 2004 Editions or equivalent).

Waiver of subrogation. All Contractor’s policies shall contain a waiver of subrogation in favor of the Navajo
Nation, its divisions, departments, offices, agencies, boards, commissions, committees, enterprises and its
employees, officers, officials, and agents for losses arising from work performed or services provided by the
Contractor pursuant fo a Contract with the Navajo Nation.

Separation of Insureds. Coniractor’s policy shall include a “Separation of Insureds” clause (Cross Liability).

Insurer rating. The Contractor’s insurance policy shall be issued by a licensed or approved insurer with an “A.M.
Best” rating of not less than A- VIIl. The Navajo Nation in no way warrants that the above-required minimum
insurer rating is sufficient to protect the Contractor from potential insurer insolvency.

Certificates of insurance. The Contractor shall provide to the Navajo Nation certificates of insurance as
required by this Contract. The certificates for each insurance policy are to be signed by a person authorized by
that insurer to bind coverage on its behalf. Each insurance policy required by this Contract must be in effect
upon, or prior fo, commencement of performance under this Coniract and shall remain in effect until such fime as
all of its obligations under this Contract or any subsequent modifications have been fully and satisfactorily
completed. Insurance certificates shall be sent to the Navajo Nation Department of Risk Management, P.O. Box
1690, Window Rock, Arizona, 26515. The Contract Number and a description of the work performed or
services provided thereunder shall be indicated on such certificates.

12.10 Subcontractors.  Contractor’s subcontractors shall be included as insureds under Contractor’s policy, or

Contractor shall provide separate certificates and endorsements for each of its subcontractors holding separate
policies, which policies shall meet the minimum policy amounts shown herein.
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12.11

12.12

12.13

12.14

12.15

12.16

12.17

Notification of change required. The insurance policy required herein shall provide the required coverage
and shall not be suspended, voided, canceled, or reduced in coverage or in limits except after thirty (30)
calendar days prior written notice has been given fo the Navajo Nation. Such notice shall be sent directly to
the address shown in Article 12.10 herein and shall be sent by certified mail, return receipt requested.

Approval of modifications. Any modifications of the insurance requirements set forth herein shall be
approved by the Navajo Nation Risk Management Program, whose decision shall be final. Such modification
shall not require a formal Contract modification, but may be approved by adminisirative action of the Risk
Management Program. Contractor may request, for itself or its subcontractors, that the insurance requirements
shown herein be modified, provided that such request include a justification for the modification with supporting
documentation and be delivered in writing to the Risk Management Program prior fo contract execution or
modification. Any modifications approved shall on a case-by-case basis and shall not affect the insurance
requirements of other subcontractors for whom modifications have not been approved. ALL MODIFICATIONS
SHALL BE APPROVED BY THE NAVAJO NATION RISK MANAGEMENT PROGRAM PRIOR TO
COMMENCEMENT OF ANY PERFORMANCE UNDER THIS CONTRACT.

Navajo Nation disclaimers. The insurance requirements and coverages set forth herein are minimum
requirements only and in no way limit the indemnity covenants contained in this Coniract. The Navajo Nation in
no way warrants that the minimum limits herein are sufficient to protect Contractor or its subcontractors from
any liabilities arising from any work performed or services provided under this Contract, and Contractor and its
subcontractors are free to purchase additional insurance. By requiring such minimum insurance, the Navaijo
Nation shall not be deemed to have assessed any risks that may be applicable to Contractor under the
Contract. Contractor shall assess all risks and may maintain higher limits and/or broader coverages.
Contractor is not relieved of any liability or other obligations assumed or pursuant to this Contract due to
failure to obtain or maintain insurance in sufficient amounts, duration, or types.

No sovereign immunity waiver. The Parties acknowledge and agree that the Navajo Nation is relying on,
and does not waive or infend to waive by any provision of this Contract, the monetary limitations and other
rights, immunities, and protections provided under 1 N.N.C. §§551 et. seq., as from time to time amended, or
otherwise available to the Navajo Nation or its elected officials, employees, agents, and volunteers.

Mutual cooperation. The Navajo Nation and Contractor shall cooperate in good faith in the collection of any
insurance proceeds which may be payable in the event of any loss, including the execution and delivery of any
proof of loss or other actions required to effect recovery.

Contractor's Insurance. THE CONTRACTOR, AND EACH ENTITY OF A TEAM, SHALL MAINTAIN INSURANCE
AS REQUIRED HEREIN, FOR THE SPECIFIC TYPE OF WORK TO BE PERFORMED AND SERVICES TO BE
PROVIDED BY SUCH ENTITY OR INDIVIDUAL.

Insurance documentation required. THE NATION'S REPRESENTATIVE MUST RECEIVE WRITTEN
DOCUMENTATION OF ALL REQUIRED INSURANCE PRIOR TO ISSUANCE OF A NOTICE TO PROCEED FOR THE
PROJECT, AND CONTRACTOR SHALL NOT COMMENCE ANY WORK OR SERVICES UNDER THIS CONTRACT
UNLESS AND UNTIL SUCH DOCUMENTATION HAS BEEN SUBMITTED TO THE NAVAJO NATION.

13.0 BONDING REQUIREMENTS.

13.1

13.2

Performance Bond. CONTRACTOR SHALL PROVIDE TO THE NAVAJO NATION A PERFORMANCE BOND
UNDERWRITTEN AND EXECUTED BY A SURETY COMPANY THAT GUARANTEES THE CONTRACTOR’S
COMPLETE AND SATISFACTORY PERFORMANCE UNDER THE CONTRACT. The Performance Bond must be one-
hundred percent (100%) of the Original Contract Amount, unless otherwise provided for in Article 13.3 herein,
and shall remain effective for two (2) years after substantial completion of the Work.

Payment Bond.  CONTRACTOR SHALL PROVIDE TO THE NAVAJO NATION A PAYMENT BOND
UNDERWRITTEN AND EXECUTED BY A LICENSED SURETY COMPANY THAT WILL PROTECT ALL PERSONS,
SUBCONTRACTORS, OR OTHER ENTITIES SUPPLYING LABOR AND MATERIAL TO CONTRACTOR OR ITS
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SUBCONTRACTORS FOR PERFORMANCE UNDER THIS CONTRACT. The Payment Bond must be one-hundred
percent (100%) of the Original Contract Amount, unless otherwise provided for in Arficle 13.3 herein. The
Payment Bond must be provided in addition to the Performance Bond required in Article 13.1 herein.

13.3 Lesser Bond amounts; substitutes. The Owner, with the concurrence of the Navajo Nation Controller or his/her

designee, may allow acceptance of a Performance Bond or a Payment Bond, or both, that is fifty percent (50%)
of the Original Contract Amount, so long as either (1) the Navajo Nation withholds at least a fifty percent (50%)
Retainage in accordance with Article 22.0 herein; or, (2) the Contractor provides an irrevocable Letter of Credit
that is at least fifty percent (50%) of the Original Contract Amount. The fifty percent (50%) amount of the
Original Contract Amount may be covered by a combination of Retainage and an irrevocable Letter of Credit,
BUT IN NO CASE SHALL A PERFORMANCE BOND OR PAYMENT BOND EACH BE IN AN AMOUNT LESS THAN
FIFTY PERCENT (50%) OF THE ORIGINAL CONTRACT AMOUNT.

13.4 Bonding documentation required. The Owner must receive written documentation of all required bonds prior

to the issuance of a Notice to Proceed for the Project, and Contractor shall not commence any work or services
under this Contract until such documentation is received by the Navajo Nation.

14.0 OTHER INSURANCE.

14.1 Builder’s Risk insurance. The Contractor shall obtain, on behalf of the Navajo Nation, a "Builder's Risk"

insurance policy for all aspects of the Project; such insurance coverage shall be in amount adequate to cover any
potential loss, relating to the Project or any portion thereof, that may occur prior to the effective date and time
of the Navajo Nation's property insurance coverage for the Project. At the sole discretion of the Navajo Nation,
the Original Contract Amount may be increased to accommodate the cost of Builder's Risk insurance if such cost
was noft included in the Original Contract Amount.

14.2 Navajo Nation's property insurance. The Navajo Nation shall provide and maintain its usual property

15.0

16.0

insurance coverage for all Navajo Nation-owned property, which coverage shall include the Project property.
THE CONTRACTOR ACKNOWLEDGES THAT THE NAVAJO NATION'S PROPERTY INSURANCE SHALL NOT
BECOME EFFECTIVE FOR THE PROJECT, OR ANY PORTION THEREOF, UNLESS AND UNTIL A CERTIFICATE OF
OCCUPANCY IS ISSUED FOR THE PROJECT.

NOTICE TO PROCEED REQUIRED. THE CONTRACTOR SHALL NOT COMMENCE PERFORMANCE OF ANY WORK
OR THE PROVISION OF ANY SERVICES<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>