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Tse'ii"ahi Waterline Extensions April 2024

ENGINEER CERTIFICATION

These Contract Documents and Construction Specifications for the
Tse'ii’ahi Waterline Extensions were prepared by:

Souder, Miller & Associates
5454 Venice Avenue NE, Suite D
Albugquerque, NM 87113
(505) 299-0942 or Fax (505) 293-3430

The technical material and data contained in the specifications were prepared under the
supervision and direction of Royce Beaudry, P.E., whose seal as a Professional Engineer
licensed to practice in the state of New Mexico is affixed below.

Royce Beaudry, P.E. Date
New Mexico PE License # 23286

All questions about the meaning of intent of these documents shall be submitted only to
the Engineer of Record stated above, IN WRITING for interpretations.

C-100 Engineer Certification
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Tse’ii’ahi Waterline Extensions April 2024

ENGINEER CERTIFICATION

These Contract Documents and Construction Specifications (structural plans only) for
the Tse'ii’ahi Waterline Extensions were prepared by:

Souder, Miller & Associates
5454 Venice Avenue NE, Suite D
Albuguerque, NM 87113
(505) 299-0942 or Fax (505) 293-3430

The technical material and data contained in the specifications were prepared under the
supervision and direction of Hunter Riek, P.E., whose seal as a Professional Engineer
licensed to practice in the state of New Mexico is affixed below.

O & —Zf

Hunter Riek, P.E. Date
New Mexico PE License # 23567

All questions about the meaning of intent of these documents shall be submitted only to
the Engineer of Record stated above, IN WRITING for interpretations.
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Tse'ii’ahi Waterline Extensions April 2024

ENGINEER CERTIFICATION

These Contract Documents and Construction Specifications (electrical plans and
specifications only) for the Tse'ii’ahi Waterline Extensions were prepared by:

The Response Group
6705 Academy Rd Suite B
Albuquerque, NM 87109
(505) 323-7629 or Fax (505) 323-7594

The technical material and data contained in the specifications were prepared under the
supervision and direction of Tom Ruehle, P.E., whose seal as a Professional Engineer
licensed to practice in the state of New Mexico is affixed below.

WW oo/t

Tom Ruehle, P.E. Date
New Mexico PE Llcense #25211

All questions about the meaning of intent of these documents shall be submitted only to
the Engineer of Record stated above, IN WRITING for interpretations.

C-100 Engineer Certification
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ADVERTISEMENT FOR BIDS

Owner: The Navajo Department of Water Resources on behalf of Standing Rock
(Tse’ii’ahi) Chapter

Separate sealed BIDS for the construction of the TSE’I’'AHI WATERLINE EXTENSIONS, Navajo
Nation Bid No. 24-03-3298LE, will be received by the OWNER at the office of the ENGINEER,
Souder, Miller & Associates, until 2:00 PM (Local Time), TUESDAY, MAY 14t 2024, and then at
said office publicly opened and read aloud.

Project Description: Work of the project consists of distribution waterlines in the Standing Rock
Chapter which will convey drinking water to approximately 30 homes. The pipelines are
expected to be primarily 4 inch PVC pipes. The southwest waterline extension includes a total
7.2 miles of distribution line and 2.3 miles transmission line. The southeast extension
(Nahodishgish intertie) measures 6.7 miles in length. The project also includes connections to
homes from new and existing waterlines made up of approximately 0.5 miles of 1 inch HDPE
pipe and 1.0 miles of 2 inch PVC pipe. A new water storage tank and a booster pump building
included in the southwest waterline extension.

The PROJECT is located within the Tse’ii’ahi community of Standing Rock Navajo Chapter,
McKinley County, NM.

A MANDATORY PRE-BID MEETING AND SITE VISIT will be held at the Tse”ii’ahi (Standing Rock)
Chapter House, McKinley County, New Mexico on TUESDAY, APRIL 23rd, 2024 at 10:00 am (MDT).

The CONTRACT DOCUMENTS in electronic media format, directions to the pre-bid meeting,
agenda for pre-bid meeting and site visit, as well as any other updates are available through the
ENGINEER’s website:

www.soudermiller.com/bid-requests

The office of the ENGINEER is located at:
5454 Venice Avenue, N.E., Suite D
Albuquerque, NM 87113

(505) 299-0942

Bidders are responsible for monitoring the website referenced above for notifications of
changes and addenda related to this project.

Preference will be given in accordance with the Navajo Nation Business Opportunities Act,
N.N.C. Title 5, Chapter 2. Bidders claiming preference shall submit evidence of their priority
certification with their bid. All firms submitting bids under this solicitation must comply with all
other qualification requirements referenced in the solicitation documents for their bid to be
considered responsive.

C-111 Advertisement for Bids
Pagelof1




INSTRUCTIONS TO BIDDERS
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ARTICLE 1 — DEFINED TERMS

1.01

Terms used in these Instructions to Bidders have the meanings indicated in the Standard
General Conditions and Navajo Nation Supplemental Conditions. Additional terms used in these
Instructions to Bidders have the meanings indicated below:

A. Issuing Office — The office from which the Bidding Documents are to be issued.

ARTICLE 2 — COPIES OF BIDDING DOCUMENTS

2.01

2.02

2.03

2.04

Complete sets of the Bidding Documents may be obtained via the Engineer’s website
(www.soudermiller.com) in the number and format stated in the advertisement or invitation to
bid.

Complete sets of Bidding Documents shall be used in preparing Bids; neither Owner nor
Engineer assumes any responsibility for errors or misinterpretations resulting from the use of
incomplete sets of Bidding Documents.

Bidding Documents in electronic media format are furnished to bidding contractors for the sole
purpose of preparing bids, and not for construction. The selected construction Contractor shall
not rely on files provided in electronic media format for construction, but rather hard copies of
such data provided by the Engineer or Owner upon award of the Contract.

Owner and Engineer, in making copies of Bidding Documents available on the above terms, do
so only for the purpose of obtaining Bids for the Work and do not authorize or confer a license
for any other use.

ARTICLE 3 — QUALIFICATIONS OF BIDDERS

3.01

3.02

3.03

Prior to bidding on the Project, Bidder must carry all licenses required under New Mexico state law
to complete the Work. Refer to Title 14 Housing and Construction of the New Mexico
Administrative Code (NMAC), Chapter 6, Part 6, for a listing of classifications of licenses and
certificates issued by the Construction Industries Division (CID) of the New Mexico Regulation and
Licensing Department required by law to perform the Work. All Subcontractors must have the
licenses required under New Mexico state law in place prior to beginning Work to be performed
by them. Subcontractors do not need to be licensed in New Mexico at the time of bid opening.
Bidder and all Subcontractors must be properly licensed according to the requirements of the
Construction Industries Licensing Act, Chapter 60, Article 12 NMSA 1978 and ensure that such
licenses shall remain in effect for the duration of the Work and warranty periods. All tiers of
Subcontractors whose portion of the Work is valued at greater than $60,000 must also be duly
registered with the New Mexico Department of Workforce Solutions prior to submittal of Bid, per
Article 22 below. All electrical work, whether performed by Bidder or Bidder’s Subcontractor, shall
be performed by a licensed electrician. It is the responsibility of the Bidder to consult with the New
Mexico Construction Industries Division to determine what license classifications are required.

To demonstrate Bidder’s qualifications to perform the Work, the Bidder shall complete and
submit the Bidder’s Qualifications Statement included in the Project Manual along with all
supporting data together with the Bid, which will be used in the evaluation of the Bid prior to
Award, as stipulated in Article 19 of these Instructions to Bidders. The Bidder may be considered
non-responsive if the Bidder’s Qualifications Statement is not submitted together with the Bid.

This Procurement is being conducted pursuant to all applicable Navajo Nation laws, including
but not limited to the Navajo Nation Business Opportunity Act, 5 N.N.C. § 201, et seq.

EJCDC® C-200, Instructions to Bidders for Construction Contracts.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 1



3.04 A Bidder’s failure to submit required qualification information within the times indicated may
disqualify Bidder from receiving an award of the Contract.

3.05 No requirement in this Article 3 to submit information will prejudice the right of Owner to seek
additional pertinent information regarding Bidder’s qualifications.

3.06 Bidder is advised to carefully review those portions of the Bid Form requiring Bidder’s
representations and certifications.

ARTICLE 4 - SITE AND OTHER AREAS; EXISTING SITE CONDITIONS; EXAMINATION OF SITE; OWNER'’S
SAFETY PROGRAM; OTHER WORK AT THE SITE

4.01 Site and Other Areas

A. The Site is identified in the Bidding Documents. By definition, the Site includes rights-of-
way, easements, and other lands furnished by Owner for the use of the Contractor. Any
additional lands required for temporary construction facilities, construction equipment, or
storage of materials and equipment, and any access needed for such additional lands, are
to be obtained and paid for by Contractor.

B. Acquisition of right-of-way and/or easements for this project is currently in process and the
selected Contractor will be able to start field work only after Contractor is notified in
writing by the Engineer.

4.02  Existing Site Conditions

A. Subsurface and Physical Conditions; Hazardous Environmental Conditions

1.

The Technical Specifications identify:

a. those reports known to Owner of explorations and tests of subsurface conditions
at or adjacent to the Site.

b. those drawings known to Owner of physical conditions relating to existing surface
or subsurface structures at the Site (except Underground Facilities).

c. reports and drawings known to Owner relating to Hazardous Environmental
Conditions that have been identified at or adjacent to the Site.

d. Technical Data contained in such reports and drawings.

Owner will make copies of reports and drawings referenced above available to any
Bidder on request. These reports and drawings are not part of the Contract
Documents, but the Technical Data contained therein upon whose accuracy Bidder is
entitled to rely, as provided in the General Conditions, has been identified and
“established in the Technical Specifications. Bidder is responsible for any interpretation
or conclusion Bidder draws from any Technical Data or any other data, interpretations,
opinions, or information contained in such reports or shown or indicated in such
drawings.

If the Technical Specifications, specifically Section 01 00 00, do not identify Technical
Data, the default definition of Technical Data set forth in Article 1 of the General
Conditions will apply.

If the Technical Specifications, specifically Section 01 00 00, specifically identify
information or test results as not being Technical Data upon which the Bidder is
entitled to rely, then the Bidder shall not be entitled to rely upon said information.

EJCDC® C-200, Instructions to Bidders for Construction Contracts.

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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4.03

4.04

4.05

Underground Facilities: Information and data shown or indicated in the Bidding Documents
with respect to existing Underground Facilities at or contiguous to the Site are set forth in
the Contract Documents and are based upon information and data furnished to Owner and
Engineer by owners of such Underground Facilities, including Owner, or others. Bidder
shall, per the provisions in the following paragraph, undertake additional subsurface
investigation work to develop a sound understanding of subsurface conditions prior to
preparing the Bid.

Adequacy of Data: Provisions concerning responsibilities for the adequacy of data furnished

to prospective Bidders with respect to subsurface conditions, other physical conditions, and
Underground Facilities, and possible changes in the Bidding Documents due to differing or
unanticipated subsurface or physical conditions appear in Paragraphs 5.03, 5.04, and 5.05 of
the General Conditions. Provisions concerning responsibilities for the adequacy of data
furnished to prospective Bidders with respect to a Hazardous Environmental Condition at
the Site, if any, and possible changes in the Contract Documents due to any Hazardous
Environmental Condition uncovered or revealed at the Site which was not shown or
indicated in the Drawings or Specifications or identified in the Contract Documents to be
within the scope of the Work, appear in Paragraph 5.06 of the General Conditions.

Site Visit and Testing by Bidders

A.

Bidder shall conduct the required Site visit during normal working hours, and shall not
disturb any ongoing operations at the Site.

Bidder is not required to conduct any subsurface testing, or exhaustive investigations of
Site conditions.

On request, and to the extent Owner has control over the Site, and schedule permitting,
the Owner will provide Bidder access to the Site to conduct such additional examinations,
investigations, explorations, tests, and studies as Bidder deems necessary for preparing and
submitting a successful Bid. Owner will not have any obligation to grant such access if doing
so is not practical because of existing operations, security or safety concerns, or restraints
on Owner’s authority regarding the Site.

Bidder shall comply with all applicable Laws and Regulations regarding excavation and
location of utilities, obtain all permits, and comply with all terms and conditions established
by Owner or by property owners or other entities controlling the Site with respect to
schedule, access, existing operations, security, liability insurance, and applicable safety
programs.

Bidder shall fill all holes and clean up and restore the Site to its former condition upon
completion of such explorations, investigations, tests, and studies.

Owner’s Safety Program

A.

Site visits and work at the Site may be governed by an Owner safety program. As the
General Conditions indicate, if an Owner safety program exists, it will be furnished to the
Contractor.

Other Work at the Site

A.

The Technical Specifications identify the general nature of other work of which Owner is
aware (if any) that is to be performed at the Site by Owner or others (such as utilities and
other prime contractors) and relates to the Work contemplated by these Bidding
Documents. If Owner is party to a written contract for such other work, then on request,
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Owner will provide to each Bidder access to examine such contracts (other than portions
thereof related to price and other confidential matters), if any.

ARTICLE 5 — BIDDER’S REPRESENTATIONS

5.01

It is the responsibility of each Bidder before submitting a Bid to:

A.

examine and carefully study the Bidding Documents, and any data and reference items
identified in the Bidding Documents;

visit the Site, conduct a thorough, alert visual examination of the Site and adjacent areas,
and become familiar with and satisfy itself as to the general, local, and Site conditions that
may affect cost, progress, and performance of the Work;

become familiar with and satisfy itself as to all Laws and Regulations that may affect cost,
progress, and performance of the Work;

carefully study all: (1) reports of explorations and tests of subsurface conditions at or
adjacent to the Site and all drawings of physical conditions relating to existing surface or
subsurface structures at the Site that have been identified in the Technical Specifications,
especially with respect to Technical Data in such reports and drawings, and (2) reports and
drawings relating to Hazardous Environmental Conditions, if any, at or adjacent to the Site
that have been identified in the Technical Specifications, especially with respect to
Technical Data in such reports and drawings;

consider the information known to Bidder itself; information commonly known to
contractors doing business in the locality of the Site; information and observations
obtained from visits to the Site; the Bidding Documents; and the Site-related reports and
drawings identified in the Bidding Documents, with respect to the effect of such
information, observations, and documents on (1) the cost, progress, and performance of
the Work; (2) the means, methods, techniques, sequences, and procedures of construction
to be employed by Bidder; and (3) Bidder’s safety precautions and programs;

agree, based on the information and observations referred to in the preceding paragraph,
that at the time of submitting its Bid no further examinations, investigations, explorations,
tests, studies, or data are necessary for the determination of its Bid for performance of the
Work at the price bid and within the times required, and in accordance with the other
terms and conditions of the Bidding Documents;

become aware of the general nature of the work to be performed by Owner and others at
the Site that relates to the Work as indicated in the Bidding Documents;

promptly give Engineer written notice of all conflicts, errors, ambiguities, or discrepancies
that Bidder discovers in the Bidding Documents and confirm that the written resolution
thereof by Engineer is acceptable to Bidder;

determine that the Bidding Documents are generally sufficient to indicate and convey
understanding of all terms and conditions for the performance and furnishing of the Work;
and

agree that the submission of a Bid will constitute an incontrovertible representation by
Bidder that Bidder has complied with every requirement of this Article, that without
exception the Bid and all prices in the Bid are premised upon performing and furnishing the
Work required by the Bidding Documents.
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ARTICLE 6 — PRE-BID CONFERENCE

6.01

A Mandatory Pre-Bid conference and site visit will be held at the time and location stated in the
invitation or advertisement to bid. Representatives of Owner and Engineer will be present to
discuss the Project. Bidders are required to attend and participate in the conference. Engineer
will transmit to all prospective Bidders of record such Addenda as Engineer considers necessary
in response to questions arising at the conference. Oral statements may not be relied upon and
will not be binding or legally effective. Any Bid presented by a Bidder who did not attend the
Mandatory Pre-Bid Conference and site visit will not be considered.

ARTICLE 7 — INTERPRETATIONS AND ADDENDA

7.01

7.02

All questions about the meaning or intent of the Bidding Documents are to be submitted to
Engineer in writing. Interpretations or clarifications considered necessary by Engineer in
response to such questions will be issued by Addenda delivered to all parties recorded as having
received the Bidding Documents. Questions received less than seven days prior to the date for
opening of Bids may not be answered. Only questions answered by Addenda will be binding.
Oral and other interpretations or clarifications will be without legal effect.

Addenda may be issued to clarify, correct, supplement, or change the Bidding Documents.

ARTICLE 8 — BID SECURITY

8.01

8.02

8.03

8.04

A Bid must be accompanied by Bid security made payable to Owner in an amount of five percent
(5%) of Bidder’s maximum Bid price (determined by adding the base bid and all alternates) and
in the form of a certified check, bank money order, or a Bid bond (on the form included in the
Bidding Documents) issued by a surety meeting the requirements of Paragraphs 6.01 and 6.02 of
the General Conditions.

The Bid security of the apparent Successful Bidder will be retained until Owner awards the
contract to such Bidder, and such Bidder has executed the Contract Documents, furnished the
required contract security, and met the other conditions of the Notice of Award, whereupon the
Bid security will be released. If the Successful Bidder fails to execute and deliver the Contract
Documents and furnish the required contract security within 15 days after the Notice of Award,
Owner may consider Bidder to be in default, annul the Notice of Award, and the Bid security of
that Bidder will be forfeited. Such forfeiture shall be Owner’s exclusive remedy if Bidder
defaults.

The Bid security of other Bidders that Owner believes to have a reasonable chance of receiving
the award may be retained by Owner until the earlier of seven days after the Effective Date of
the Contract or 61 days after the Bid opening, whereupon Bid security furnished by such Bidders
will be released.

Bid security of other Bidders that Owner does not select for a Contract Award shall be released
within seven days after the Owner’s execution of a Contract.

ARTICLE 9 — CONTRACT TIMES

9.01

The number of days within which, or the dates by which, the Work is to be substantially
completed and ready for final payment are set forth in the Agreement.
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ARTICLE 10 - LIQUIDATED DAMAGES

10.01

Provisions for liquidated damages, if any, for failure to timely attain a Milestone, Substantial
Completion, or completion of the Work in readiness for final payment, are set forth in the
Agreement.

ARTICLE 11 — SUBSTITUTE AND “OR-EQUAL” ITEMS

11.01

11.02

The Contract for the Work, as awarded, will be on the basis of materials and equipment
specified or described in the Bidding Documents without consideration during the bidding and
Contract award process of possible substitute or “or-equal” items. In cases in which the Contract
allows the Contractor to request that Engineer authorize the use of a substitute or “or-equal”
item of material or equipment, application for such acceptance may not be made to and will not
be considered by Engineer until after the Effective Date of the Contract.

All prices that Bidder sets forth in its Bid shall be based on the presumption that the Contractor
will furnish the materials and equipment specified or described in the Bidding Documents, as
supplemented by Addenda. Any assumptions regarding the possibility of post-Bid approvals of
“or-equal” or substitution requests are made at Bidder’s sole risk.

ARTICLE 12 - SUBCONTRACTORS, SUPPLIERS, AND OTHERS

12.01

12.02

12.03

12.04

12.05

If a List of Proposed Subcontractors is identified as a required attachment to the Bid Proposal,
the Bidder is required to identity all Subcontractors whose subcontracted work surpasses the
Subcontractor listing threshold of five thousand dollars (55,000). Firms identified in the List of
Proposed Subcontractors shall not be substituted except as permitted under 13-4-36 NMSA
1978 of the Subcontractors’ Fair Practices Act.

If the Bidder fails to specify a Subcontractor in excess of the listing threshold, the Bidder
represents that the Bidder, as the prime Contractor, is fully qualified to perform that portion of
the Work. For each such listed Subcontractor, the Bidder shall include the following information:

A. the name of Subcontractor that will perform work or labor or render service on the project
identified in the Contract Documents and the city or county of its principal place of
business; and

B. the category of the work that will be done by each Subcontractor; only one Subcontractor
may be listed for each category of work as defined by the Bidder.

Contractor shall not substitute any person as Subcontractor in place of those identified on the
List or Proposed Subcontractors without prior approval from Owner. (§ 13-4-36 NMSA 1978)
The same applies to equipment manufacturers identified on the Equipment Suppliers List, when
such a list is included in the Project Manual.

A Bidder shall be prepared to retain specific Subcontractors, Suppliers, or other individuals or
entities for the performance of the Work if required by the Bidding Documents (most commonly
in the Specifications) to do so. If a prospective Bidder objects to retaining any such
Subcontractor, Supplier, or other individual or entity, and the concern is not relieved by an
Addendum, then the prospective Bidder should refrain from submitting a Bid.

Subsequent to the submittal of the Bid, Owner may not require the Successful Bidder or
Contractor to retain any Subcontractor, Supplier, or other individual or entity against which
Contractor has reasonable objection.
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12.06

12.07

If a List of Proposed Subcontractors is not identified as a required attachment to the Bid, the
apparent Successful Bidder, and any other Bidder so requested, shall within five days after Bid
opening, submit to Owner a list of the Subcontractors or Suppliers proposed for Geophysical
Logging and portions of the Work over $5,000.

If requested by Owner, such list shall be accompanied by an experience statement with
pertinent information regarding similar projects and other evidence of qualification for each
such Subcontractor, Supplier, or other individual or entity. If Owner or Engineer, after due
investigation, has reasonable objection to any proposed Subcontractor, Supplier, individual, or
entity, Owner may, before the Notice of Award is given, request apparent Successful Bidder to
submit an acceptable substitute, in which case apparent Successful Bidder shall submit a
substitute, without an increase in Bid price.

If apparent Successful Bidder declines to make any such substitution, Owner may award the
Contract to the next lowest Bidder that proposes to use acceptable Subcontractors, Suppliers, or
other individuals or entities. Declining to make requested substitutions will not constitute
grounds for forfeiture of the Bid security of any Bidder. Any Subcontractor, Supplier, individual,
or entity so listed and against which Owner or Engineer makes no written objection prior to the
giving of the Notice of Award will be deemed acceptable to Owner and Engineer subject to
subsequent revocation of such acceptance as provided in Paragraph 7.06 of the General
Conditions.

ARTICLE 13 — PREPARATION OF BID

13.01

13.02

13.03

13.04
13.05

13.06
13.07

13.08

The Bid Form is included with the Bidding Documents.

A. All blanks on the Bid Form shall be completed in ink and the Bid Form signed in ink.
Erasures or alterations shall be initialed in ink by the person signing the Bid Form. A Bid
price shall be indicated for each section, Bid item, alternate, adjustment unit price item,
and unit price item listed therein.

B. If the Bid Form expressly indicates that submitting pricing on a specific alternate item is
optional, and Bidder elects to not furnish pricing for such optional alternate item, then
Bidder may enter the words “No Bid” or “Not Applicable.”

A Bid by a corporation shall be executed in the corporate name by a corporate officer (whose
title must appear under the signature), accompanied by evidence of authority to sign. The
corporate address and state of incorporation shall be shown.

A Bid by a limited liability company shall be executed in the name of the firm by a member or
other authorized person and accompanied by evidence of authority to sign. The state of
formation of the firm and the official address of the firm shall be shown.

A Bid by an individual shall show the Bidder’s name and official address.

A Bid by a joint venture shall be executed by an authorized representative of each joint venturer
in the manner indicated on the Bid Form. The official address of the joint venture shall be
shown.

All names shall be printed in ink below the signatures.

The Bid shall contain an acknowledgment of receipt of all Addenda, the numbers of which shall
be filled in on the Bid Form.

Postal and e-mail addresses and telephone number for communications regarding the Bid shall
be shown.
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13.09 The Bid shall contain evidence of Bidder’s authority and qualification to do business in the state

where the Project is located, or Bidder shall covenant in writing to obtain such authority and
qualification prior to award of the Contract and attach such covenant to the Bid. Bidder’s state
contractor license number, if any, shall also be shown on the Bid Form.

ARTICLE 14 - BASIS OF BID

14.01

Unit Price

A. Bidders shall submit a Bid on a unit price basis for each item of Work listed in the unit price
section of the Bid Form.

B. The “Bid Price” (sometimes referred to as the extended price) for each unit price Bid item
will be the product of the “Estimated Quantity” (which Owner or its representative has set
forth in the Bid Form) for the item and the corresponding “Bid Unit Price” offered by the
Bidder. The total of all unit price Bid items will be the sum of these “Bid Prices”; such total
will be used by Owner for Bid comparison purposes. The final quantities and Contract Price
will be determined in accordance with Paragraph 13.03 of the General Conditions.

C. Discrepancies between the multiplication of units of Work and unit prices will be resolved
in favor of the unit prices. Discrepancies between the indicated sum of any column of
figures and the correct sum thereof will be resolved in favor of the correct sum.

ARTICLE 15 - SUBMITTAL OF BID

15.01

15.02

A Bid shall be received no later than the date and time prescribed and at the place indicated in
the advertisement or invitation to bid and shall be enclosed in a plainly marked package. All
submitted Bids must be sealed and the package/envelope must be clearly marked “Bid for
Tse’ii’ahi Waterline Extensions”. All Bids to be considered by a Bidder certified as a Priority 1 or
Priority 2 business entity under the Navajo Business Opportunity Act must be clearly marked as
“Priority 1” or “Priority 2” on the outside of the envelope. Bids submitted by email or fax shall
be disqualified. The Bid shall be accompanied by the Bid security and other required
documents. If a Bid is sent by mail or other delivery system, the sealed envelope containing the
Bid shall be enclosed in a separate package plainly marked on the outside as described above. A
mailed Bid shall be addressed to Souder, Miller & Associates, Attention Royce Beaudry, P.E.,
5454 Venice Avenue NE, Suite D, Albuquerque, NM 87113.

Bids received after the date and time prescribed for the opening of bids, or not submitted at the
correct location or in the designated manner, will not be accepted and will be returned to the
Bidder unopened.

ARTICLE 16 — MODIFICATION AND WITHDRAWAL OF BID

16.01

16.02

16.03

A Bid may be withdrawn by an appropriate document duly executed in the same manner that a
Bid must be executed and delivered to the place where Bids are to be submitted prior to the
date and time for the opening of Bids. Upon receipt of such notice, the unopened Bid will be
returned to the Bidder.

If a Bidder wishes to modify its Bid prior to Bid opening, Bidder must withdraw its initial Bid in
the manner specified in Paragraph 16.01 and submit a new Bid prior to the date and time for the
opening of Bids.

If within 24 hours after Bids are opened any Bidder files a duly signed written notice with Owner
and promptly thereafter demonstrates to the reasonable satisfaction of Owner that there was a
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material and substantial mistake in the preparation of its Bid, that Bidder may withdraw its Bid,
and the Bid security will be returned. Thereafter, if the Work is rebid, that Bidder will be
disqualified from further bidding on the Work.

ARTICLE 17 — OPENING OF BIDS

17.01

Bids will be opened at the time and place indicated in the advertisement or invitation to bid.
Eligible Bids shall be opened in accordance with the bid opening procedures of the Navajo
Business Opportunity Act (“NBOA”) at 5 N.N.C. §205 C, and a staff member of the Navajo Nation
Business Regulatory Department may be in attendance at the opening of Bids. An abstract of the
amounts of the base Bids and major alternates, if any, will be made available to Bidders after
the opening of Bids.

ARTICLE 18 — BIDS TO REMAIN SUBJECT TO ACCEPTANCE

18.01

All Bids will remain subject to acceptance for the period of time stated in the Bid Form, but
Owner may, in its sole discretion, release any Bid and return the Bid security prior to the end of
this period.

ARTICLE 19 — EVALUATION OF BIDS AND AWARD OF CONTRACT

19.01

19.02

19.03

Owner reserves the right to reject any or all Bids, including without limitation, nonconforming,
nonresponsive, unbalanced, or conditional Bids. Owner will reject the Bid of any Bidder that
Owner finds, after reasonable inquiry and evaluation, to not be responsible. If Bidder purports
to add terms or conditions to its Bid, takes exception to any provision of the Bidding Documents,
or attempts to alter the contents of the Contract Documents for purposes of the Bid, then the
Owner will reject the Bid as nonresponsive; provided that Owner also reserves the right to waive
all minor irregularities not involving price, time, or changes in the Work.

If Owner awards the contract for the Work, such award shall be to the responsible Bidder
submitting the lowest responsive Bid. However, the ultimate determination of eligibility for a
Contract Award and ultimate selection of a Contractor for a Contract Award shall be in
accordance with the Navajo Business Opportunity Act, and other applicable Navajo Nation laws.

Evaluation of Bids

A. In evaluating Bids, Owner will consider whether or not the Bids comply with the prescribed
requirements, and such alternates, unit prices, and other data, as may be requested in the
Bid Form or prior to the Notice of Award.

B. If the Contract is to be awarded, Owner will award the Contract to the Bidder whose Bid is
in the best interests of the Project. The Additive and/or Deductive Bid ltems, as well as
Alternate Bid Items are listed in order of priority on the Bid Form. Award will be made to
the lowest responsible and responsive Bidder that offers the lowest aggregate amount for
the Base Bid, plus or minus (in the order stated in the list of priorities on the Bid Form)
those Additive or Deductive Bid Items, respectively, and Alternate Bid Items (if applicable)
that fit within the funds determined available, and are in the Owner’s best interests.
However, in the case of additive bid items, if adding another item from the bid schedule list
of priorities would make the award exceed the available funds for all Bidders, the Owner
reserves the right to skip that item and go to the next item from the list of Additive Bid
Items. Ultimately, all Bids will be evaluated on the basis of the same Base Bid plus Additive
or Deductive, and Alternate Bid Items.
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C. If bids received are substantially lower or higher than the Owner’s available budget, the
Owner may choose to compare bids based on modified quantities for one or more items.

D. After determination of the Successful Bidder based on this comparative process and on the
responsiveness, responsibility, and other factors set forth in these Instructions, the award
may be made to said Successful Bidder on its base Bid and any combination of its additive
alternate Bids for which Owner determines funds will be available at the time of award.

19.04 In evaluating whether a Bidder is responsible, Owner will consider the qualifications of the
Bidder and may consider the qualifications and experience of Subcontractors and Suppliers
proposed for those portions of the Work for which the identity of Subcontractors and Suppliers
must be submitted as provided in the Bidding Documents.

19.05 Owner may conduct such investigations as Owner deems necessary to establish the
responsibility, qualifications, and financial ability of Bidders and any proposed Subcontractors or
Suppliers.

19.06 Per requirements of the Navajo Business Opportunity Act (“NBOA”), a preference will be applied
for Navajo-owned Priority 1 and Priority 2 contractors.

ARTICLE 20 — BONDS AND INSURANCE

20.01 Article 6 of the Standard General Conditions and Navajo Nation Supplemental Conditions, sets
forth Owner’s requirements as to performance and payment bonds and insurance. When the
Successful Bidder delivers the Agreement (executed by Successful Bidder) to Owner, it shall be
accompanied by required bonds and insurance documentation.

ARTICLE 21 - SIGNING OF AGREEMENT

21.01 When Owner issues a Notice of Award to the Successful Bidder, it shall be accompanied by the
unexecuted counterparts of the Agreement along with the other Contract Documents as
identified in the Agreement. Within 7 days thereafter, Successful Bidder shall execute and
deliver the required number of counterparts of the Agreement (and any bonds and insurance
documentation required to be delivered by the Contract Documents) to Owner. Owner shall
deliver one fully executed counterpart of the Agreement to Successful Bidder, together with
printed and electronic copies of the Contract Documents as stated in Paragraph 2.02 of the
General Conditions.

ARTICLE 22 — SALES AND USE TAXES
22.01 All work performed and services provided within the territorial jurisdiction of the Navajo Nation
are subject to the 6% Navajo Nation Sales Tax.

22.02 Taxes shall not be included in the Bid, except where specifically requested on the Bid Form.

22.03 The Navajo Nation does not impose taxes on work performed by Subcontractors or on materials
for re-sale, provided the General Contractor pays applicable taxes on pay requests to the
Owner. The Navajo Nation Commission has forms available for the General Contractor to fill out
and provide to vendors and Subcontractors for this purpose.
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ARTICLE 23 — RETAINAGE

23.01

Provisions concerning retainage and/or Contractor’s rights to deposit securities in lieu of
retainage are set forth in the Agreement and further detailed in the Standard General
Conditions and Navajo Nation Supplemental Conditions.

ARTICLE 24 — NAVAJO NATION DISCLAIMERS

24.01

24.02

24.03

In accordance with Section XIII.B. of the Navajo Nation Procurement Regulations, at any time
prior to a final Contract Award, the Navajo Nation may cancel this Bid for any of the reasons as
follows:

A. inadequate or ambiguous specifications were cited in the Project Manual;
B. specifications or descriptions for the Scope of Work have been revised;

C. the services are no longer required;
D

the Project Manual did not provide for consideration of all factors of cost to the Navajo
Nation;

E. all Bids received indicate that the needs of the Navajo Nation can be satisfied by a less
expensive service differing from that described in the Project Manual;

all Bids received exceed the Maximum Feasible Price (budget);

G. submitted Bids were not the result of open competition, were collusive, contained
fraudulent statements or information, contained any material misrepresentation, or were
submitted in bad faith; or

H. cancellation is in the best interest of the Navajo Nation.

A determination to cancel the Bid shall be published in the same manner as the initial Bid
advertisement, and such cancellation shall be mailed or faxed to all Interested Parties who have
received the Bid Package. Upon cancellation, all Bids shall be returned to a submitting Party
upon written request by such Party.

Appropriations Required:

A. No Contract Award shall be made to any Party if there are not sufficient appropriations or
authorizations regarding the Project, and any awarded Contract may be terminated if such
appropriations or authorizations are lacking. The determination whether sufficient
appropriations or authorizations are present is at the sole discretion of the Navajo Nation.

ARTICLE 25 — NM DEPARTMENT OF WORKFORCE SOLUTIONS REGISTRATION

25.01

25.02

A Bidder that submits a Bid valued at more than sixty thousand dollars ($60,000) must be
registered with the Labor Relations Division, New Mexico Department of Workforce Solutions
(NMDWS), Public Works Bureau, with an “Active” status, prior to submittal of Bid. The Bidder
must enter his NMDWS registration number on the Bid Form and include a copy of the
registration with the NMDWS as per Article 15 herein. The Bid presented by a Bidder who does
not meet this requirement shall not be considered for award, pursuant to NMSA 1978, Section
13-4-13.1.

All tiers of Subcontractors shall be subject to this same requirement. The Bidder must also enter
the Labor Relations Division, New Mexico Department of Workforce Solutions (NMDWS), Public
Works Bureau registration number on the List of Proposed Subcontractors for each
Subcontractor when the value of the subcontracted work will exceed sixty thousand dollars
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$60,000, as stated above. Any Subcontractor who lacks current registration, with an “Active”
status, with NMDWS as of the date of Bid will be rejected, and the General Contractor will be
required to substitute another registered Subcontractor acceptable to the Owner without any
increase in Bid price.

ARTICLE 26 — SUBCONTRACTORS FAIR PRACTICES ACT

26.01

26.02

26.03

26.04

The Subcontractors Fair Practices Act (SCFPA) requires that Payment and Performance Bonds be
prepared and presented by the prime Contractor and first-tier Subcontractors only. The
Subcontractor’s bonds are to be payable to the prime Contractor, not the Owner.

The Performance and Payment bond provided by an affected Subcontractor should follow
current law in the SCFPA (§ 13-4-37 NMSA 1978) that is:

A. Be issued by a corporate surety authorized to do business in New Mexico in accordance
with the New Mexico Insurance Code;

B. Be asurety listed in the US Treasury Circular 570;
C. Name the prime Contractor as the obligee.

Pursuant to NMSA 1978, Section 13-1-148.1, a Subcontractor shall provide Performance and
Payment Bonds if the Subcontractor’s contract (to the Contractor) for work to be performed is
one hundred twenty-five thousand dollars ($125,000), or more. Failure of a Subcontractor to
provide the required bonds shall not subject Owner to any increase in cost due to approved
substitution of Subcontractor.

The Performance and Payment Bond required shall be provided to the general Contractor at the
time the subcontract is executed. The Performance and Payment Bond is at the expense of the
Subcontractor and should clearly state the amount and requirements of the bond. (§ 13-4-37
NMSA 1978)

ARTICLE 27 — NAVAJO NATION LABOR LAWS

27.01

27.02

The Navajo Business Opportunity Act (NBOA) and Navajo Preference in Employment Act (NPEA)
apply to this project. These laws require that Contractors give preference to qualified Navajo
subcontractors and employees. The Contractor shall be solely responsible to determine
whether a particular subcontractor or candidate for employment is qualified or not.

Contractors should consult with the Navajo Business Regulatory Department by calling Mr.
Ernest Pahe of the Navajo Nation Division of Economic Development at 928-871-7363 or by
visiting www.navajobusiness.com to obtain a current listing of Navajo-owned sub-contractors.
The local chapter houses can assist the Contractor to interview qualified local candidates for
employment after the contract is awarded.

ARTICLE 28 — WAGE RATE REQUIREMENTS

28.01

The prevailing wage rates of the Navajo Nation Office of Labor Relations apply to this Project.
The corresponding wage rate determination may be found in the appendices of these Contract
Documents.
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BID FORM

Tse’ii’ahi Waterline Extensions
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ARTICLE 1 - BID RECIPIENT

1.01  This Bid is submitted to:

Navajo Nation — Water Management Branch
C/0O Souder, Miller & Associates

Attention: Royce Beaudry, P.E.

5454 Venice Avenue NE, Suite D
Albuquerque, New Mexico 87113

1.02  The undersigned Bidder proposes and agrees, if this Bid is accepted, to enter into an Agreement
with Owner in the form included in the Bidding Documents to perform all Work as specified or
indicated in the Bidding Documents for the prices and within the times indicated in this Bid and
in accordance with the other terms and conditions of the Bidding Documents.

ARTICLE 2 - BIDDER’S ACKNOWLEDGEMENTS

2.01 Bidder accepts all of the terms and conditions of the Instructions to Bidders, including without
limitation those dealing with the disposition of Bid security. This Bid will remain subject to
acceptance for 60 days after the Bid opening, or for such longer period of time that Bidder may
agree to in writing upon request of Owner.
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ARTICLE 3 — BIDDER’S REPRESENTATIONS

3.01

In submitting this Bid, Bidder represents that:

A.

Bidder has examined and carefully studied the Bidding Documents, and any data and
reference items identified in the Bidding Documents, and hereby acknowledges receipt of
the following Addenda:

Addendum No. Addendum, Date

Bidder has visited the Site, conducted a thorough, alert visual examination of the Site and
adjacent areas, and become familiar with and satisfied itself as to the general, local, and
Site conditions that may affect cost, progress, and performance of the Work.

Bidder is familiar with and has satisfied itself as to all Laws and Regulations that may affect
cost, progress, and performance of the Work.

Bidder has carefully studied all: (1) reports of explorations and tests of subsurface
conditions at or adjacent to the Site and all drawings of physical conditions relating to
existing surface or subsurface structures at the Site that have been identified in the
Technical Specifications, especially with respect to Technical Data in such reports and
drawings, and (2) reports and drawings relating to Hazardous Environmental Conditions, if
any, at or adjacent to the Site that have been identified in the Supplementary Conditions,
especially with respect to Technical Data in such reports and drawings.

Bidder has considered the information known to Bidder itself; information commonly
known to contractors doing business in the locality of the Site; information and
observations obtained from visits to the Site; the Bidding Documents; and any Site-related
reports and drawings identified in the Bidding Documents, with respect to the effect of
such information, observations, and documents on (1) the cost, progress, and performance
of the Work; (2) the means, methods, techniques, sequences, and procedures of
construction to be employed by Bidder; and (3) Bidder’s safety precautions and programs.

Bidder agrees, based on the information and observations referred to in the preceding
paragraph, that no further examinations, investigations, explorations, tests, studies, or data
are necessary for the determination of this Bid for performance of the Work at the price bid
and within the times required, and in accordance with the other terms and conditions of
the Bidding Documents.

Bidder is aware of the general nature of work to be performed by Owner and others at the
Site that relates to the Work as indicated in the Bidding Documents.

Bidder has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Bidder has discovered in the Bidding Documents and confirms that the
written resolution thereof by Engineer is acceptable to Bidder.

The Bidding Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for the performance and furnishing of the Work.
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The submission of this Bid constitutes an incontrovertible representation by Bidder that
Bidder has complied with every requirement of this Article, and that without exception the
Bid and all prices in the Bid are premised upon performing and furnishing the Work
required by the Bidding Documents.

ARTICLE 4 — BIDDER’S CERTIFICATION

4.01 Bidder certifies that:

A.

This Bid is genuine and not made in the interest of or on behalf of any undisclosed
individual or entity and is not submitted in conformity with any collusive agreement or
rules of any group, association, organization, or corporation;

Bidder has not directly or indirectly induced or solicited any other Bidder to submit a false
or sham Bid;

Bidder has not solicited or induced any individual or entity to refrain from bidding; and

Bidder has not engaged in corrupt, fraudulent, collusive, or coercive practices in competing
for the Contract. For the purposes of this Paragraph 4.01.D:

1. “corrupt practice” means the offering, giving, receiving, or soliciting of any thing of
value likely to influence the action of a public official in the bidding process;

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to
influence the bidding process to the detriment of Owner, (b) to establish bid prices at
artificial non-competitive levels, or (c) to deprive Owner of the benefits of free and
open competition;

3. “collusive practice” means a scheme or arrangement between two or more Bidders,
with or without the knowledge of Owner, a purpose of which is to establish bid prices
at artificial, non-competitive levels; and

4. “coercive practice” means harming or threatening to harm, directly or indirectly,
persons or their property to influence their participation in the bidding process or
affect the execution of the Contract.
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BID
Tse'ii’ahi Waterline Extensions
Notes: Bidder will complete the Work in accordance with the Contract Documents for the following

price(s):
ITEM EST.
NO. ITEM DESCRIPTION UNIT Qry. UNIT PRICE TOTAL PRICE
General and Miscellaneous
1 Mobilization (75%) / demobilization (25%). LS 1
Testing allowance, (reimbursable lab fees only,
2 incl. compaction, concrete, materials, water Allow. 1 $120,000.00 $120,000.00

quality. Excludes bacteriological lab test fees).

Traffic control, per NMDOT, county and BIA

3 . LS 1
requirements.

4 As-built Surveying LF 83,830

5 Contingency Allowance Allow. 1 $100,000.00 $100,000.00

Erosion and Storm Water Controls

6 Re-seeding of waterline ROW and TCE, CIP. LF 83,060
Re-seeding of Booster Station and Tank 4 Sites,

7 LS 1
CIP.
Wire-caged riprap (item includes rock, wire
cage, geotextile, and staking) or cable concrete.

8 . . . . . . SY 57
Final quantities, dimensions and locations TBD in
field, CIP.

9 Check Dam, CIP LF 131
SWPPP pursuant to NPDES stormwater program
and consistent with USEPA’s general

10 construction permit. Includes preparation of LS 1

document, implementation of all BMPs required
by SWPPP, filing of all notices and inspections
required by EPA, etc.

Water Distribution Pipelines

1-inch PE IPS, SIDR 7, Pipeline, with
11 appurtenances, CIP. Includes bell and spigot LF 3,455
joint as indicated on plans and specifications.

2-inch PVC SDR 21 Pipeline, with appurtenances,
12 CIP. Includes bell and spigot joint as indicated on LF 27,399
plans and specifications.

2-inch HDPE DR 9 Pipeline Open Trench at wash
crossing, with appurtenances, CIP. Includes bell

13 and spigot joint as indicated on plans and LF >53
specifications.
2-inch HDPE DR 9 Pipeline Horizontal Directional

14 Drilling at wash crossings, fittings, concrete LF 1236

anchors, and appurtenances, including all
activities for construction, CIP.

4-inch PVC DR 18 C900 Pipeline, with
15 appurtenances, CIP. Includes bell and spigot LF 36,722
joint as indicated on plans and specifications.

4-inch HDPE DR 9 Pipeline Open Trench at wash
crossing, with appurtenances, CIP. Includes bell
and spigot joint as indicated on plans and
specifications.

16 LF 275
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4-inch HDPE DR 9 Pipeline Horizontal Directional
Drilling at wash crossings, fittings, concrete
anchors, and appurtenances, including all
activities for construction, CIP.

17 LF 2,073

4-inch and 2-inch PVC DR 18 C900 Transmission
& Distribution pipelines in joint trench, with
appurtenances, CIP. Includes bell and spigot
joint as indicated on plans and specifications.

18 LF 180

4-inch PVC DR 18 C900 Transmission &
Distribution pipelines in joint trench, with
appurtenances, CIP. Includes bell and spigot
joint as indicated on plans and specifications.

19 LF 11,572

4-inch HDPE DR 9 Transmission & Distribution
pipelines in joint trench at wash crossing, with
appurtenances, CIP. Includes bell and spigot
joint as indicated on plans and specifications.

20 LF 365

Locate and Connect to Existing Waterline or

21 Gate Valve, CIP

EA 9

Flushing, disinfection and bacteriological testing,

22 CIP.

LF 83,830

23 Hydrostatic testing of main pipeline, CIP LF 83,830

Rock removal and processed / imported backfill
material (excludes placement and compaction of
backfill, embedment, or soil cement, which are
incidental to pipe bid items), CIP.

24 VLF 106,761

Water Valve Assemblies

25 | 4-inch Gate valve assembly, CIP EA 41

26 2-inch Gate valve assembly, CIP EA 26

2-inch flush valve assembly with above- grade

27 discharge, CIP.

EA 16

1-inch Combination air valve assembly including
28 1-inch flood safe inflow preventor with EA 46
enclosure, CIP.

Residential Water Meter and Service Connection
29 Assembly (without individual PRV), with EA 6
appurtenances, CIP

Residential Water Meter and Service Connection
30 | Assembly (including individual PRV), with EA 24
appurtenances, CIP

Road Crossings

16-inch bore and jack cased road crossings for
Transmission and Distribution pipelines, incl.
steel casing, dual pipe spacers and end seals,
CIP. Excludes carrier pipe.

31 LF 160

10-inch bore and jack cased road crossings, incl.
32 steel casing and end seals, CIP. Excludes carrier LF 120

pipe.

10-inch diameter horizontal directional drilling
(or bore and jack) cased road crossings, incl.
steel casing and end seals, CIP. Excludes carrier

pipe.

33 LF 170

EJCDC® C-410, Bid Form for Construction Contracts.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 5




10-inch diameter open cut cased road crossings,

34 incl. steel casing and end seals, CIP. Excludes LF 320
carrier pipe.
Existing utility line crossing location and

35 exposure of lines per gas company EA 3

requirements, CIP.

Existing utility line crossing, incl. 10-inch DR18
PVC casing, with petroleum-resistant gaskets

36 and end seals, CIP. Covers all co-located existing LF 60
utility lines. Excludes carrier pipe.
Control Valve Vault
Prefabricated Control Valve Vault (2" pressure
37 sustaining control valve, H style strainer, all EA 1
structural elements, and wetted components),
CIP.
Booster Station and Site Work
Booster station building, incl. doors, hardware,
38 floor drains, slab, foundation, tie-ins, and all LS 1

other structural elements not separately listed,
CIP.

Booster pump skid unit, including pressure tank,
piping, fittings, valves, pressure gauges,

39 transducer, pressure relief drain line, water LS 1
meter sample ports, pipe supports, and
appurtenances not separately listed, CIP.

40 Booster station building piping, CIP. LS 1

Booster station piping at Tank 2/3 site, (incl. all
new plumbing components within the site
easement, drain lines and flush line ROWs not

41 separately listed), CIP. Excludes gate valves, air LS !
valves, and main line beyond the drain/flush line
tee.
Tank 2/3 site surfacing for booster station site
42 restoration with 2-inch gravel and 3-inch base Sy 150
course, CIP.
Tank 4 and Site Work

10,000 gallon welded steel water storage tank,

painting of tank with impressed current cathodic
43 protection system per Sections 33 16 19, 09 97 LS 1
14 and 26 42 10, including installation,
energizing, adjusting, and testing, CIP.

Tank foundation for 10,000 gallon welded steel

44 tank, CIP. LS 1

45 Filling, disinfection, and bacteriological testing of LS 1
new 10,000 gallon tank, CIP.

16 Pressure Transducer vault, (incl. structure and LS 1

wetted components), CIP. Excludes electrical.

Site earthwork and grading for sub-foundation,
47 pads and access road, CIP. Excludes surfacing LS 1
material and riprap.

Tank 4 site surfacing with 2-inch gravel over 3-

48 inch base course, CIP.

SY 330
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49

Tank 4 site access road 12-foot wide surfacing
with 6-inch NMDOT specification base course,
CIP.

SY

444

50

Tank 4 Site Fencing (8 ft. with 3-strand barbed
wire), incl. 20’ double swinging and 3' man
gates and removal of existing fence and gates,
CIP.

LS

240

Electrical & SCADA

51

Booster station and building electrical/HVAC,
CIP. Includes meter pole and socket. Excludes
SCADA equipment listed separately and primary
pole, primary conductor, transformer and meter
provided by utility.

LS

52

Tank 4 site electrical, including solar power
supply and pressure transducer, CIP

LS

53

SCADA equipment for Tank 2 booster station, AC
power supply, PLC, antennas, radio, enclosures,
CIP

LS

54

SCADA equipment for Tank 4, solar power type,
PLC, antennas, radios, enclosures, CIP.

LS

55

SCADA programming allowance, programming
sub-contractor to be selected by Owner, CIP.

Allow.

$25,000.00

$25,000.00

56

Powerline Service Allowance

Allow.

$30,000.00

$30,000.00

TOTAL OF BASE BID:
TAX:
TOTAL WITH TAX:

IN WORDS:

v n n

E. Bidder acknowledges that (1) each Bid Unit Price includes an amount considered by Bidder
to be adequate to cover Contractor’s overhead and profit for each separately identified
item, and (2) estimated quantities are not guaranteed, and are solely for the purpose of
comparison of Bids, and final payment for all unit price Bid items will be based on actual

guantities, determined as provided in the Contract Documents.

F. All prices identified above do not include taxes, as further clarified in the Supplementary
Conditions. The Navajo Sales Tax of 6% will be included with each payment made to the

selected contractor.

ARTICLE 5 — TIME OF COMPLETION

5.01

5.02

Bidder agrees that the Work will be substantially complete within 672 calendar days after the
date when the Contract Times commence to run as provided in Paragraph 4.01 of the General
Conditions and will be completed and ready for final payment in accordance with Paragraph
15.06 of the General Conditions within 762 calendar days after the date when the Contract

Times commence to run. The Bidder also agrees to the following additional milestone:

Bidder accepts the provisions of the Agreement as to liquidated damages.
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ARTICLE 6 — ATTACHMENTS TO THIS BID

6.01 The following documents are submitted with and made a condition of this Bid:
Required Bid security;

Bidder’s Qualifications Statement with Supporting Data;

List of Proposed Subcontractors;

List of Proposed Equipment Manufacturers;

Navajo Nation Certification Regarding Debarment and Suspension;
Affidavit of Responsibility for Subcontractors;

Affidavit of Non-Collusion;

r 6o " mo o »w @

Affidavit of Non-Debarment and Non-Suspension;

New Mexico Contractor’s License No. ;

J.  Documentation of eligibility for certification as Priority 1 or 2 business entity under the
Navajo Business Opportunity Act (if applicable);
ARTICLE 7 — DEFINED TERMS

7.01 The terms used in this Bid with initial capital letters have the meanings stated in the Instructions
to Bidders, the Standard General Conditions, and Navajo Nation Supplementary Conditions of
the Construction Contract.

ARTICLE 8 — BID SUBMITTAL
Bidder acknowledges that the document known as EJCDC® C-700, Standard

General Conditions for the Construction Contract and Supplementary Yes
Conditions, published by the Engineers Joint Contract Documents
Committee® has been substantially modified by the Owner and such modified No

document has been given the label of “C-700 NN” and forms part of the
present Agreement.

Bidder hereby attests that Bidder is in good standing with the State of New Yes
Mexico and the Navajo Nation and will provide such certification if selected

for Contract award following the bidding process and prior to execution of the No
Contract.

By:
[Signature]

[Printed name]
(If Bidder is a corporation, a limited liability company, a partnership, or a joint venture, attach
evidence of authority to sign.)

Attest:
[Signature]
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[Printed name]

Title:

Submittal Date:

Address for giving notices:

Telephone Number:

Fax Number:

Contact Name and e-mail address:

New Mexico Department of Workforce Solutions Registration No.

Is Bidder certified as a Priority 1 or 2 business entity under the Navajo Business Opportunity Act?
Yes, Priority 1
Yes, Priority 2
No

If yes, attach documentation of certification.
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PENAL SUM FORM

C=

EICD

BID BOND

Any singular reference to Bidder, Surety, Owner or other party shall be considered plural where applicable.

BIDDER (Name and Address):

SURETY (Name, and Address of Principal Place of Business):

OWNER (Name and Address):

BID
Bid Due Date:
Description (Project Name— Include Location):

BOND
Bond Number:
Date:
Penal sum $

(Words) (Figures)
Surety and Bidder, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Bid Bond to be duly executed by an authorized officer, agent, or representative.

BIDDER SURETY
(Seal) (Seal)
Bidder’s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (Attach Power of Attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

Note: Addresses are to be used for giving any required notice.
Provide execution by any additional parties, such as joint venturers, if necessary.

EJCDC® C-430, Bid Bond (Penal Sum Form). Published 2013.
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PENAL SUM FORM

1. Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors, and
assigns to pay to Owner upon default of Bidder the penal sum set forth on the face of this Bond. Payment of the
penal sum is the extent of Bidder’s and Surety’s liability. Recovery of such penal sum under the terms of this Bond
shall be Owner’s sole and exclusive remedy upon default of Bidder.

2. Default of Bidder shall occur upon the failure of Bidder to deliver within the time required by the Bidding
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding
Documents and any performance and payment bonds required by the Bidding Documents.

3. This obligation shall be null and void if:

3.1 Owner accepts Bidder’s Bid and Bidder delivers within the time required by the Bidding Documents (or any
extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding
Documents and any performance and payment bonds required by the Bidding Documents, or

3.2 All Bids are rejected by Owner, or

3.3 Owner fails to issue a Notice of Award to Bidder within the time specified in the Bidding Documents (or any
extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety when required
by Paragraph 5 hereof).

4. Payment under this Bond will be due and payable upon default of Bidder and within 30 calendar days after
receipt by Bidder and Surety of written notice of default from Owner, which notice will be given with reasonable
promptness, identifying this Bond and the Project and including a statement of the amount due.

5. Surety waives notice of any and all defenses based on or arising out of any time extension to issue Notice of
Award agreed to in writing by Owner and Bidder, provided that the total time for issuing Notice of Award including
extensions shall not in the aggregate exceed 120 days from the Bid due date without Surety’s written consent.

6. No suit or action shall be commenced under this Bond prior to 30 calendar days after the notice of default
required in Paragraph 4 above is received by Bidder and Surety and in no case later than one year after the Bid due
date.

7. Any suit or action under this Bond shall be commenced only in a court of competent jurisdiction located in the
state in which the Project is located.

8. Notices required hereunder shall be in writing and sent to Bidder and Surety at their respective addresses shown
on the face of this Bond. Such notices may be sent by personal delivery, commercial courier, or by United States
Registered or Certified Mail, return receipt requested, postage pre-paid, and shall be deemed to be effective upon
receipt by the party concerned.

9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the authority
of the officer, agent, or representative who executed this Bond on behalf of Surety to execute, seal, and deliver such
Bond and bind the Surety thereby.

10. This Bond is intended to conform to all applicable statutory requirements. Any applicable requirement of any
applicable statute that has been omitted from this Bond shall be deemed to be included herein as if set forth at
length. If any provision of this Bond conflicts with any applicable statute, then the provision of said statute shall
govern and the remainder of this Bond that is not in conflict therewith shall continue in full force and effect.

11. The term “Bid” as used herein includes a Bid, offer, or proposal as applicable.
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LIST OF PROPOSED SUBCONTRACTORS

The following listing must be completed and signed by the Bidder and submitted with the Bid Proposal.
Bids submitted without this completed and signed listing or with more than one listed for each item may
be considered non-responsive. The subcontractor listing threshold shall be as indicated in the
Instructions to Bidders. If none of the work will be subcontracted, Bidder shall write “NONE”, sign the
sheet, and include with Bid to avoid being found non-responsive.

The General Contractor will determine categories of work that will be performed by the General
Contractor, Subcontractors, and Tiers of Subcontractors. The following will be employed to perform the
designated categories of work under this Contract.

Prior to award of the contract to the lowest qualified Bidder, the Contractor may be required to supply
additional information regarding the Subcontractors listed below, as called for in the Instructions to
Bidders, Bidder’s Qualifications Statement, and in the technical specifications.

Contractor shall not substitute any person as Subcontractor in place of those identified on this form
without prior approval from Owner. (§ 13-4-36)

Important Note Related to Public Works Projects: Contractor and all tiers of Subcontractors must be in
compliance with the New Mexico Public Works Minimum Wage Act. Any Subcontractor whose work is
valued at greater than $60,000 must be registered with the Labor Relations Division, New Mexico
Department of Workforce Solutions, Public Works Bureau at the time of Bid [13-4-13.1 NMSA 1978], and
their registration number included below. If such registration is not in place and current as of the date of
Bid, the Subcontractor will be rejected and the General Contractor will be required to substitute another
Subcontractor acceptable to the Owner without any increase in Bid price.

NM Department of

* Firm Name and Business Address, Phone # and *ok Workforce Solutions
Category of Work License Number of Subcontractors Range Registration No.
(if applicable)

C-440 List of Proposed Subcontractors
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List of Proposed Subcontractors - Continued

*

Category of Work

Firm Name and Business Address, Phone # and
License Number of Subcontractors

% %

Range

NM Department of
Workforce Solutions
Registration No.
(if applicable)

Use additional sheets if necessary.

Attest:

Authorized Officer

Name and Title

Name of Firm

*  Place title of subcontractor specialty.

Date

** Subcontractor’s contract range: In the column marked “Range”, enter the letter corresponding to
the subcontract amount.

A = Equal to or greater than $5,000 but less than $15,000

B = Equal to or greater than $15,000 but less than $50,000

C = Equal to or greater than $50,000
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BIDDER’S QUALIFICATIONS STATEMENT

Important Note:
Completion of this statement is required of all Bidders and must be submitted
together with the Bid, as stipulated in the Instructions to Bidders.

Project Title: Tse’ii’ahi Waterline Extensions

Submitted By:

(Print or Type Name of Bidder)

Address:

The undersigned certifies the truth and correctness of all statements and of all answers to questions
made hereinafter. Use additional sheets for any responses, as necessary.

1. How many years has your organization been in business as a utilities contractor?
2. How many years has your organization been in business as a water well driller?
3. How many years has your organization been in business under its present name?
4, If a corporation, answer the following:

a. Date of Incorporation:

b. State of Incorporation:

C. President’s Name:

d. Vice President’s Name:

c. Secretary or Clerk’s Name:

d. Treasurer’s Name:
5. If individual or partnership, answer the following:

a. Date of Organization:

b. Name and Address of all Partners:

(State if general or limited partnership)

C-444 Bidder’s Qualifications Statement
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6. If other than corporation or partnership, describe organization and name principals.

7. Do you plan to subcontract any part of this Project. if so, briefly describe below and
identify subcontractors on the List of Proposed Subcontractors form included in these Contract
Documents, that meet the listing threshold.

8. Has any construction contract to which you have been a party been terminated by the owner;
have you ever terminated work on a project prior to its completion for any reason; has any
surety which issued a performance bond on your behalf ever completed the work in its own
name or financed such completion on your behalf; has any surety expended any monies in
connection with the contract for which they furnished a bond on your behalf; have you been
late in completing a project during the last five years resulting in the assessment of liquidated
damages? If the answer to any portion of this question is “yes”, please furnish details of all such
occurrences including name of owner, architect or engineer, and surety, and name and date of

project.
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9. Has any officer or partner of your organization ever been an officer or partner of another
organization that had any construction contract terminated by the owner; terminated work on a
project prior to its completion for any reason; had any surety which issued a performance bond
complete the work in its own name or financed such completion; or had any surety expend any
monies in connection with a contract for which they furnished a bond? If the answer to any
portion of this question is “yes”, please furnish details of all such occurrences, including name of
owner, architect or engineer, and surety, and name and date of project.

10. List name of project, owner, architect or engineer, contract amount, percent complete and
scheduled completion of the major construction projects your organization has in progress on
this date. Include name, address and telephone number of a reference for each project listed. _
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11.

12.

List name of project, owner, architect or engineer, contract amount, date of completion and
percent of work with own forces of the major projects of the same general nature as this project
which your organization has completed in the past five years. Include name, address and
telephone number of a reference for each project listed.

List name and construction experience of the principal individual of your organization.
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13. List the states and categories of construction in which your organization is legally qualified to do
business. Include all license classifications your organization possesses in the State of New
Mexico, as stipulated in the New Mexico Administrative Code (NMAC), Title 14, Chapter 6, Part
6.

14. List name, address, and telephone number of an individual who represents each of the following
and who may be contacted for a financial reference.

a. A surety:
b. A bank:
C. A major material supplier:
15. The Owner may require the low Bidder to submit a financial statement, prepared on an accrual

basis in a form that clearly indicates Bidder’s assets, liabilities and net worth, prior to issuance of
the Notice of Award.

Dated this day of 20
Bidder:
(Print or Type Name of Bidder)
By:
Title:

(Seal, if Corporation)

C-444 Bidder’s Qualifications Statement
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EICDCS

NOTICE OF AWARD

Date of Issuance:
Owner: Navajo Nation Owner's Contract No.:
Engineer: Souder, Miller & Associates Engineer's Project No.: 6931677
Project: Tse’ii’ahi Waterline Extensions Contract Name:
Bidder:
Bidder’s Address:
TO BIDDER:

You are notified that Owner has accepted your Bid dated for the above Contract, and that you

are the Successful Bidder and are awarded a Contract for:

The Contract Price of the awarded Contract is:

a set of the Drawings will be delivered separately from the other Contract Documents.
You must comply with the following conditions precedent within 10 days of the date of receipt of this Notice
of Award:

1. Deliver to Owner _7__ counterparts of the Agreement, fully executed by Bidder.

2. Deliver with the executed Agreement(s) the Contract security [e.g., performance and payment bonds]
and insurance documentation as specified in the Instructions to Bidders and General Conditions,
Articles 2 and 6.

3. Other conditions precedent (if any):

Failure to comply with these conditions within the time specified will entitle Owner to consider you in default,
annul this Notice of Award, and declare your Bid security forfeited.

Owner:
Authorized Signature
By:
Title:
Date Issued:
Copy: Engineer

EJCDC® C-510, Notice of Award.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
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AGREEMENT
BETWEEN OWNER AND CONTRACTOR FOR
CONSTRUCTION CONTRACT (STIPULATED PRICE)

Prepared by

EJCDC=

ENGINEERS JOINT CONTRACT
DOCUMENTS COMMITTEE

Issued and Published Jointly by

ACEC

AMERICAN COUNCIL OF ENGINEERING COMPANIES

ASCE

AMERICAN SOCIETY OF CIVIL ENGINEERS

National Society of
Professional Engineers®
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AGREEMENT

BETWEEN OWNER AND CONTRACTOR
FOR CONSTRUCTION CONTRACT (STIPULATED PRICE)

Contract No.

Business Unit No.

THIS AGREEMENT is by and between the Navajo Nation through its Department of Water Resources
(“Owner”) and (“Contractor”) (collectively “the parties”). The Owner

and Contractor agree as follows regarding the Tse’ii’ahi Waterline Extensions:

ARTICLE 1 - WORK

1.01

Contractor shall complete all Work as specified on the Bid Form and elsewhere in the Contract
Documents.

ARTICLE 2 - THE PROJECT

2.01

2.02

The Project, of which the Work under the Contract Documents is a part, is generally described as
follows: The Tse'ii’ahi (aka Standing Rock) Chapter Waterline Extensions Project consists of
distribution waterlines in the Standing Rock Chapter which will convey drinking water to
approximately 30 homes. The pipelines are expected to be primarily 4 inch and 2 inch PVC pipes.
The southwest waterline extension includes a total of approximately 7.49 miles of 4 inch and 2
inch distribution line and transmission line. The southeast extension (Nahodishgish intertie)
measures approximately 7.76 miles of 4 inch and 2 inch distribution line. The project also includes
connections to homes from new and existing waterlines made up of approximately 0.7 miles of 1
inch PE pipe. A new water storage tank and a booster pump building included in the southwest
waterline extension.

The Project location is generally described as follows: The project is located within the Tse’ii’ahi
Navajo Chapter, McKinley County, NM.

ARTICLE 3 — ENGINEER

3.01
3.02

The Project has been designed by Souder, Miller & Associates.

The Owner has retained Souder, Miller & Associates (“Engineer”) to act as Owner’s
representative, assume all duties and responsibilities, and have the rights and authority assigned
to Engineer in the Contract Documents in connection with the completion of the Work in
accordance with the Contract Documents.

ARTICLE 4 — CONTRACTOR ENTITIES AND PERSONS

EJCDC® C-520 “Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).”
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The following named single business entity, or two or more business entities has/have submitted a
single bid for consideration for a contract award for the project, and shall execute this contract:

Name of Business Entity Address of Business Entity

Individual with Business Entity Individual’s Title

Individual’s/Business Entity’s Role in Project

This individual has signature authority to legally bind the business entity: yes/no

Name of Business Entity Address of Business Entity

Individual with Business Entity Individual’s Title

Individual’s/Business Entity’s Role in Project

This individual has signature authority to legally bind the business entity: yes/no

Name of Business Entity Address of Business Entity

Individual with Business Entity Individual’s Title

Individual’s/Business Entity’s Role in Project

This individual has signature authority to legally bind the business entity: yes/no

ARTICLE 5 — CONTRACT TIMES

5.01

5.02

5.03

Commencement of the Work

A.

The Contractor shall not commence performance of any work or the provision of any services
under this Contract until (A) Owner issues a formal “Notice to Proceed” for the Project; (B)
Allinsurance and bonding required by this Contract are in full force and effect; and (C) Owner
has received copies of all insurance policies and bonds.

Time of the Essence

A.

All time limits for Milestones, if any, Substantial Completion, and completion and readiness
for final payment as stated in the Contract Documents are of the essence of the Contract.

Contract Times

A.

The Contract Times shall be the following:

EJCDC® C-520 “Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).”
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5.04

The Work will be substantially completed within 672 days after the date when the Contract
Times commence to run as provided in Paragraph 4.01 of EJCDC C-700 NN and ready for final
payment in accordance with Paragraph 15.06 of EJCDC C-700 NN within 762 days after the
date when the Contract Times commence to run.

1. The Notice to Proceed date on which the Contract Times commence to run may be
negotiated to a mutually agreeable date between Contractor and Owner. However, in
no case shall the date of final completion, acceptance, and payment for project work
extend beyond September 30™", 2026.

Liquidated Damages

A

Contractor and Owner recognize that time is of the essence as stated in Paragraph 5.02 above
and that Owner will suffer financial and other losses if the Work is not completed and
Milestones not achieved within the times specified in Paragraph 5.03 above, plus any
extensions thereof allowed in accordance with the Contract. The parties also recognize the
delays, expense, and difficulties involved in proving a legal or arbitration proceeding and the
actual loss suffered by Owner if the Work is not completed on time. Accordingly, instead of
requiring any such proof, Owner and Contractor agree that as liquidated damages for delay
(but not as a penalty):

1. Substantial Completion: Contractor shall pay Owner $1,000 for each day that expires
after the time (as duly adjusted pursuant to the Contract) specified in Paragraph 5.03.A
above for Substantial Completion until the Work is substantially complete.

2. Completion of Remaining Work: After Substantial Completion, if Contractor shall
neglect, refuse, or fail to complete the remaining Work within the Contract Times (as
duly adjusted pursuant to the Contract) for completion and readiness for final payment,
Contractor shall pay Owner $1,000 for each day that expires after such time until the
Work is completed and ready for final payment.

3. Liquidated damages for failing to timely attain Substantial Completion and final
completion are not additive and will not be imposed concurrently.

ARTICLE 6 — CONTRACT PRICE

6.01

6.02

Owner shall pay Contractor for completion of the Work in accordance with the Contract
Documents the amounts that follow, subject to the availability of funds, as described below: For
all Work in accordance with the prices stated in the Contractor’s Bid, attached hereto as an
exhibit., with an estimated total of all unit price work equivalent to , plus 6%

Navajo Nation Sales Tax equivalent to

, resulting in a Total Net Contract

Value of

Availability of Funds

A

Appropriations required: Pursuant to 2 N.N.C. § 223(A), the obligation of the Navajo Nation
to pay Contractor the entire Contract Amount, or any portion thereof as invoiced, or any
amounts under any and all Change Orders, amendments, or modifications to this Contract,
shall be contingent upon the availability of funds, from whatever source, at the time payment
to the Contractor is due. Any available funds must be appropriated or allocated specifically
for the Project which is the subject of this Contract.

Subsequent fiscal periods: Pursuant to 12 N.N.C. § 350(D), if funds adequate to support
continuation of performance under this Contract are not appropriated or otherwise become
unavailable during any fiscal period(s) subsequent to that period in which this Contract is
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entered into, then this Contract may be cancelled at the sole discretion of the Navajo Nation,
but no sooner than fourteen (14) business days following the Navajo Nation’s notification to
Contractor of cancellation.

Payment upon cancellation: In the event of such cancellation, Contractor shall be reimbursed
only for the reasonable value of any non-recurring costs incurred on account of work
performed or services provided under this Contract up to the date of notification of
cancellation, whether or not invoice(s), billing(s), or payment application(s) have been
received by the Navajo Nation for such work or services prior to the date of cancellation,
except for costs amortized in the price of such work or services.

ARTICLE 7 — PAYMENT PROCEDURES

7.01

7.02

7.03

Submittal and Processing of Payments

A

Contractor shall submit the EJCDC C-620 “Application for Payment” form in accordance with
Article 15 of the EJCDC C-700 NN. Applications for Payment will be processed by Engineer as
provided in the EJCDC C-700 NN.

Contract Number: This Contractor shall be assigned a Contract Number by the Navajo Nation
Division of Finance, which number shall be shown on the front page of this Contract.
Reference to the Contract Number shall be indicated on all invoices submitted to the Navajo
Nation for payment, and reference to the Project and Business Unit Number for each
payment shall be on all invoices submitted by the Contractor to the Navajo Nation.

A total of forty-five (45) days is required to process any payment related to the Work.
Therefore, any provision in EJCDC C-700 NN which references a ten (10) day and/or thirty
(30) day allowable period for Owner to effect payment shall hereby be changed to a forty-
five (45) day payment terms.

Progress Payments; Retainage

A.

B.

Owner shall make progress payments on account of the Contract Price on the basis of
Contractor’s Applications for Payment on or about the 25" day of each month during
performance of the Work as provided in Paragraph 7.02A.1 below, provided that such
Applications for Payment have been submitted in a timely manner and otherwise meet the
requirements of the Contract. All such payments will be measured by the Schedule of Values
established as provided in the EJCDC C-700 NN (and in the case of Unit Price Work based on
the number of units completed) or as provided elsewhere in the Contract.

Retainage will not be withheld on payments under this Contract.

Final Payment

A.

Upon final completion and acceptance of the Work in accordance with Paragraph 15.06 of
the EJCDC C-700 NN, Owner shall pay the remainder of the Contract Price as recommended
by Engineer as provided in said Paragraph 15.06.

ARTICLE 8 — INTEREST

8.01

All amounts not paid when due shall bear no interest.

EJCDC® C-520 “Agreement Between Owner and Contractor for Construction Contract (Stipulated Price).”
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ARTICLE 9 — CONTRACTOR’S REPRESENTATIONS

9.01 In order to induce Owner to enter into this Contract, Contractor makes the following
representations:

A.

Contractor has examined and carefully studied the Contract Documents, and any data and
reference items identified in the Contract Documents.

Contractor has visited the Site, conducted a thorough, alert visual examination of the Site
and adjacent areas, and become familiar with and is satisfied as to the general, local, and Site
conditions that may affect cost, progress, and performance of the Work.

Contractor is familiar with and is satisfied as to all Laws and Regulations that may affect cost,
progress, and performance of the Work.

Contractor has carefully studied all: (1) reports of explorations and tests of subsurface
conditions at or adjacent to the Site and all drawings of physical conditions relating to existing
surface or subsurface structures at the Site that have been identified in the Technical
Specifications, especially with respect to Technical Data in such reports and drawings, and
(2) reports and drawings relating to Hazardous Environmental Conditions, if any, at or
adjacent to the Site that have been identified in the Contract Documents, especially with
respect to Technical Data in such reports and drawings.

Contractor has considered the information known to Contractor itself; information
commonly known to contractors doing business in the locality of the Site; information and
observations obtained from visits to the Site; the Contract Documents; and the Site-related
reports and drawings identified in the Contract Documents, with respect to the effect of such
information, observations, and documents on (1) the cost, progress, and performance of the
Work; (2) the means, methods, techniques, sequences, and procedures of construction to be
employed by Contractor; and (3) Contractor’s safety precautions and programs.

Based on the information and observations referred to in the preceding paragraph,
Contractor agrees that no further examinations, investigations, explorations, tests, studies,
or data are necessary for the performance of the Work at the Contract Price, within the
Contract Times, and in accordance with the other terms and conditions of the Contract.

Contractor is aware of the general nature of work to be performed by Owner and others at
the Site that relates to the Work as indicated in the Contract Documents.

Contractor has given Engineer written notice of all conflicts, errors, ambiguities, or
discrepancies that Contractor has discovered in the Contract Documents, and the written
resolution thereof by Engineer is acceptable to Contractor.

The Contract Documents are generally sufficient to indicate and convey understanding of all
terms and conditions for performance and furnishing of the Work.

Contractor’s entry into this Contract constitutes an incontrovertible representation by
Contractor that without exception all prices in the Contract are premised upon performing
and furnishing the Work required by the Contract Documents.

ARTICLE 10 — CONTRACT DOCUMENTS

10.01 Contents

A.

The Contract Documents consist of the following:

1. This Agreement (pages 1to |, inclusive).
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B.

2. Performance bond (pages 1 to 3, inclusive).
3. Payment bond (pages 1 to 3, inclusive).
4. Other bonds.

a. __ (pages___to___,inclusive).

[Note to User: If “other bonds” aren’t required, delete Paragraph 10.01.A.4. and renumber
accordingly.]

5. Contractor’s Bid Form [EJCDC C-410] (pages 1 to ___, inclusive), plus required
attachments to the Bid as stipulated in Article 7 of the Bid Form.

6. Standard General Conditions and Navajo Nation Supplemental Conditions of the
Construction Contract [EJCDC C-700 NN].

7. Appendices as listed in the Index to Appendices of the Project Manual.
8. Technical Specifications as listed in the table of contents of the Project Manual.

9. Drawings (not attached but incorporated by reference) as listed in the Index to Design
Drawings of the Project Manual.

10. The following which may be delivered or issued on or after the Effective Date of the
Contract and are not attached hereto:

a. Notice to Proceed.
b. Work Change Directives.
c. Change Orders.
d. Field Orders.
11. Addenda (numbers ___ to____,inclusive)

The Contract Documents may only be amended, modified, or supplemented as provided in
the EJCDC C-700 NN.

ARTICLE 11 — MISCELLANEOUS

11.01 Terms

Terms used in EJCDC C-520 will have the meanings stated in EJCDC C-700 NN.

11.02 Severability

A.

Any provision or part of the Contract Documents held to be void or unenforceable under any
Law or Regulation shall be deemed stricken, and all remaining provisions shall continue to be
valid and binding upon Owner and Contractor, who agree that the Contract Documents shall
be reformed to replace such stricken provision or part thereof with a valid and enforceable
provision that comes as close as possible to expressing the intention of the stricken provision.

11.03 Other Provisions

A.

Owner and all interested parties acknowledge that the document known as EJCDC® C-700,
Standard General Conditions for the Construction Contract, published by the Engineers Joint
Contract Documents Committee® has been substantially modified by the Owner and such
modified document has been given the label of “C-700 NN” and forms part of the present
Contract.
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B. Non-Appropriations Clause: The terms of this Agreement are contingent upon sufficient
appropriations and authorization being made by the Legislature of New Mexico for the
performance of this Agreement. If sufficient appropriations and authorization are not made
by the Legislature, the Owner may immediately terminate this Agreement by giving the
Contractor written notice of such termination. The Owner’s decision as to whether sufficient
appropriations are available shall be accepted by the Contractor and shall be final. Contractor
hereby waives any rights to assert an impairment of contract claim against the Owner or the
New Mexico Indian Affairs Department or the State of New Mexico in the event of immediate
or Early Termination of this Agreement by the Owner or the Department.

C. Termination Clause: This contract is funded in whole or in part by funds made available
under a New Mexico Indian Affairs Department Grant Agreement. Should the New Mexico
Indian Affairs Department early terminate the grant agreement, the Owner may early
terminate this contract by providing Contractor written notice of such termination. In the
event of termination pursuant to this paragraph, the Owner’s only liability shall be to pay
Contractor or Vendor for acceptable goods delivered and services rendered before the
termination date.
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IN WITNESS WHEREOF, Owner and Contractor have signed this Contract.

This Contract will be effective on the date identified on the signed Notice to Proceed (which is the
Effective Date of the Contract).

OWNER: CONTRACTOR:

Navajo Nation

By: By:

Dr. Buu Nygren,
Title: President of Navajo Nation Title:

(If Contractor is a corporation, a partnership, or a
joint venture, attach evidence of authority to sign.)

Address for giving notices: Address for giving notices:

License No.:

(where applicable)

Pursuant to 1 N.N.C. §554(J)(2) and (K)(2), Navajo Nation Department of Justice approval is required for
all agreements that include a limited waiver of sovereign immunity to compel or enforce arbitration
under the Navajo Nation Arbitration Act, as amended, 7 N.N.C. §1101 et seq.

Navajo Nation Department of Justice
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I

NOTICE TO PROCEED

Owner: Navajo Nation Owner’s Contract No.:

Contractor: Contractor’s Project No.:

Engineer: Souder, Miller & Associates Engineer’s Project No.: 6931677
Project: Tse’ii’ahi Waterline Extensions Contract Name:

Effective Date of Contract:

TO CONTRACTOR:

Owner hereby notifies Contractor that the Contract Times under the above Contract will commence to run on
,20

On that date, Contractor shall start performing its obligations under the Contract Documents. No Work shall be
done at the Site prior to such date. In accordance with the Agreement, the the date of Substantial Completion is
, and the date of readiness for final payment is

Before starting any Work at the Site, Contractor must comply with the following:

Owner:
Authorized Signature
By:
Title:
Date Issued:
Copy: Engineer

EJCDC® C-550, Notice to Proceed.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
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EJCDCE=

ENGINEERS JOINT CONTRACT

DOCUMENTS COMMITTEE PERFORMANCE BOND

CONTRACTOR (name and address): SURETY (name and address of principal place of business):

OWNER (name and address):

CONSTRUCTION CONTRACT
Effective Date of the Agreement:
Amount:

Description (name and location):

BOND
Bond Number:
Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:
Modifications to this Bond Form: [ | None [ | See Paragraph 16

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Performance Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor’s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference to
Contractor, Surety, Owner, or other party shall be considered plural where applicable.

EJCDC® C-610, Performance Bond
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
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1. The Contractor and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators, successors, and
assigns to the Owner for the performance of the Construction
Contract, which is incorporated herein by reference.

2.  If the Contractor performs the Construction Contract, the Surety
and the Contractor shall have no obligation under this Bond, except
when applicable to participate in a conference as provided in
Paragraph 3.

3. If there is no Owner Default under the Construction Contract,
the Surety’s obligation under this Bond shall arise after:

3.1 The Owner first provides notice to the Contractor and
the Surety that the Owner is considering declaring a Contractor
Default. Such notice shall indicate whether the Owner is
requesting a conference among the Owner, Contractor, and
Surety to discuss the Contractor’s performance. If the Owner
does not request a conference, the Surety may, within five (5)
business days after receipt of the Owner’s notice, request such a
conference. If the Surety timely requests a conference, the
Owner shall attend. Unless the Owner agrees otherwise, any
conference requested under this Paragraph 3.1 shall be held
within ten (10) business days of the Surety’s receipt of the
Owner’s notice. If the Owner, the Contractor, and the Surety
agree, the Contractor shall be allowed a reasonable time to
perform the Construction Contract, but such an agreement shall
not waive the Owner’s right, if any, subsequently to declare a
Contractor Default;

3.2 The Owner declares a Contractor Default, terminates
the Construction Contract and notifies the Surety; and

3.3 The Owner has agreed to pay the Balance of the
Contract Price in accordance with the terms of the Construction
Contract to the Surety or to a contractor selected to perform the
Construction Contract.

4. Failure on the part of the Owner to comply with the notice
requirement in Paragraph 3.1 shall not constitute a failure to comply
with a condition precedent to the Surety’s obligations, or release the
Surety from its obligations, except to the extent the Surety
demonstrates actual prejudice.

5.  When the Owner has satisfied the conditions of Paragraph 3, the
Surety shall promptly and at the Surety’s expense take one of the
following actions:

5.1 Arrange for the Contractor, with the consent of the
Owner, to perform and complete the Construction Contract;

5.2 Undertake to perform and complete the Construction
Contract itself, through its agents or independent contractors;

5.3 Obtain bids or negotiated proposals from qualified
contractors acceptable to the Owner for a contract for
performance and completion of the Construction Contract,
arrange for a contract to be prepared for execution by the
Owner and a contractor selected with the Owners concurrence,

to be secured with performance and payment bonds executed
by a qualified surety equivalent to the bonds issued on the
Construction Contract, and pay to the Owner the amount of
damages as described in Paragraph 7 in excess of the Balance of
the Contract Price incurred by the Owner as a result of the
Contractor Default; or

5.4 Waive its right to perform and complete, arrange for
completion, or obtain a new contractor, and with reasonable
promptness under the circumstances:

5.4.1 After investigation, determine the amount for
which it may be liable to the Owner and, as soon as
practicable after the amount is determined, make payment
to the Owner; or

5.4.2 Deny liability in whole or in part and notify the
Owner, citing the reasons for denial.

6. If the Surety does not proceed as provided in Paragraph 5 with
reasonable promptness, the Surety shall be deemed to be in default
on this Bond seven days after receipt of an additional written notice
from the Owner to the Surety demanding that the Surety perform its
obligations under this Bond, and the Owner shall be entitled to
enforce any remedy available to the Owner. If the Surety proceeds as
provided in Paragraph 5.4, and the Owner refuses the payment or the
Surety has denied liability, in whole or in part, without further notice
the Owner shall be entitled to enforce any remedy available to the
Owner.

7. If the Surety elects to act under Paragraph 5.1, 5.2, or 5.3, then
the responsibilities of the Surety to the Owner shall not be greater
than those of the Contractor under the Construction Contract, and
the responsibilities of the Owner to the Surety shall not be greater
than those of the Owner under the Construction Contract. Subject to
the commitment by the Owner to pay the Balance of the Contract
Price, the Surety is obligated, without duplication for:

7.1 the responsibilities of the Contractor for correction of
defective work and completion of the Construction Contract;

7.2 additional legal, design professional, and delay costs
resulting from the Contractor’s Default, and resulting from the
actions or failure to act of the Surety under Paragraph 5; and

7.3 liquidated damages, or if no liquidated damages are
specified in the Construction Contract, actual damages caused by
delayed performance or non-performance of the Contractor.

8. If the Surety elects to act under Paragraph 5.1, 5.3, or 5.4, the
Surety’s liability is limited to the amount of this Bond.

9. The Surety shall not be liable to the Owner or others for
obligations of the Contractor that are unrelated to the Construction
Contract, and the Balance of the Contract Price shall not be reduced
or set off on account of any such unrelated obligations. No right of
action shall accrue on this Bond to any person or entity other than
the Owner or its heirs, executors, administrators, successors, and
assigns.

EJCDC® C-610, Performance Bond
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10. The Surety hereby waives notice of any change, including
changes of time, to the Construction Contract or to related
subcontracts, purchase orders, and other obligations.

11. Any proceeding, legal or equitable, under this Bond may be
instituted in any court of competent jurisdiction in the location in
which the work or part of the work is located and shall be instituted
within two years after a declaration of Contractor Default or within
two years after the Contractor ceased working or within two years
after the Surety refuses or fails to perform its obligations under this
Bond, whichever occurs first. If the provisions of this paragraph are
void or prohibited by law, the minimum periods of limitations
available to sureties as a defense in the jurisdiction of the suit shall be
applicable.

12. Notice to the Surety, the Owner, or the Contractor shall be
mailed or delivered to the address shown on the page on which their
signature appears.

13. When this Bond has been furnished to comply with a statutory
or other legal requirement in the location where the construction was
to be performed, any provision in this Bond conflicting with said
statutory or legal requirement shall be deemed deleted herefrom and
provisions conforming to such statutory or other legal requirement
shall be deemed incorporated herein. When so furnished, the intent
is that this Bond shall be construed as a statutory bond and not as a
common law bond.

14. Definitions

14.1 Balance of the Contract Price: The total amount
payable by the Owner to the Contractor under the Construction
Contract after all proper adjustments have been made including
allowance for the Contractor for any amounts received or to be
received by the Owner in settlement of insurance or other claims

for damages to which the Contractor is entitled, reduced by all
valid and proper payments made to or on behalf of the
Contractor under the Construction Contract.

14.2 Construction Contract: The agreement between the
Owner and Contractor identified on the cover page, including all
Contract Documents and changes made to the agreement and
the Contract Documents.

14.3 Contractor Default: Failure of the Contractor, which
has not been remedied or waived, to perform or otherwise to
comply with a material term of the Construction Contract.

14.4 Owner Default: Failure of the Owner, which has not
been remedied or waived, to pay the Contractor as required
under the Construction Contract or to perform and complete or
comply with the other material terms of the Construction
Contract.

14.5 Contract Documents: All the documents that comprise
the agreement between the Owner and Contractor.

15. If this Bond is issued for an agreement between a contractor and
subcontractor, the term Contractor in this Bond shall be deemed to
be Subcontractor and the term Owner shall be deemed to be
Contractor.

16. Modifications to this Bond are as follows:

EJCDC® C-610, Performance Bond
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EJCDCE

ENGINEERS JOINT CONTRACT
DOCUMENTS COMMITTEE

PAYMENT BOND

CONTRACTOR (name and address): SURETY (name and address of principal place of business):

OWNER (name and address):

CONSTRUCTION CONTRACT

Effective Date of the Agreement:
Amount:
Description (name and location):

BOND

Bond Number:

Date (not earlier than the Effective Date of the Agreement of the Construction Contract):
Amount:

Modifications to this Bond Form: |:| None |:| See Paragraph 18

Surety and Contractor, intending to be legally bound hereby, subject to the terms set forth below, do each cause
this Payment Bond to be duly executed by an authorized officer, agent, or representative.

CONTRACTOR AS PRINCIPAL SURETY
(seal) (seal)
Contractor’s Name and Corporate Seal Surety’s Name and Corporate Seal
By: By:
Signature Signature (attach power of attorney)
Print Name Print Name
Title Title
Attest: Attest:
Signature Signature
Title Title

Notes: (1) Provide supplemental execution by any additional parties, such as joint venturers. (2) Any singular reference
to Contractor, Surety, Owner, or other party shall be considered plural where applicable.

EJCDC® C-615, Payment Bond
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The Contractor and Surety, jointly and severally, bind
themselves, their heirs, executors, administrators,
successors, and assigns to the Owner to pay for labor,
materials, and equipment furnished for use in the
performance of the Construction Contract, which is
incorporated herein by reference, subject to the following
terms.

If the Contractor promptly makes payment of all sums due
to Claimants, and defends, indemnifies, and holds
harmless the Owner from claims, demands, liens, or suits
by any person or entity seeking payment for labor,
materials, or equipment furnished for use in the
performance of the Construction Contract, then the Surety
and the Contractor shall have no obligation under this
Bond.

If there is no Owner Default under the Construction
Contract, the Surety’s obligation to the Owner under this
Bond shall arise after the Owner has promptly notified the
Contractor and the Surety (at the address described in
Paragraph 13) of claims, demands, liens, or suits against
the Owner or the Owner’s property by any person or
entity seeking payment for labor, materials, or equipment
furnished for use in the performance of the Construction
Contract, and tendered defense of such claims, demands,
liens, or suits to the Contractor and the Surety.

When the Owner has satisfied the conditions in Paragraph
3, the Surety shall promptly and at the Surety’s expense
defend, indemnify, and hold harmless the Owner against a
duly tendered claim, demand, lien, or suit.

The Surety’s obligations to a Claimant under this Bond
shall arise after the following:

5.1 Claimants who do not have a direct contract with
the Contractor,

5.1.1 have furnished a written notice of non-
payment to the Contractor, stating with
substantial accuracy the amount claimed
and the name of the party to whom the
materials were, or equipment was,
furnished or supplied or for whom the
labor was done or performed, within
ninety (90) days after having last
performed labor or last furnished
materials or equipment included in the
Claim; and

5.1.2 have sent a Claim to the Surety (at the
address described in Paragraph 13).

5.2 Claimants who are employed by or have a direct
contract with the Contractor have sent a Claim to
the Surety (at the address described in Paragraph
13).

10.

11.

If a notice of non-payment required by Paragraph 5.1.1 is
given by the Owner to the Contractor, that is sufficient to
satisfy a Claimant’s obligation to furnish a written notice of
non-payment under Paragraph 5.1.1.

When a Claimant has satisfied the conditions of Paragraph
5.1 or 5.2, whichever is applicable, the Surety shall
promptly and at the Surety’s expense take the following
actions:

7.1 Send an answer to the Claimant, with a copy to the
Owner, within sixty (60) days after receipt of the
Claim, stating the amounts that are undisputed and
the basis for challenging any amounts that are
disputed; and

7.2 Pay or arrange for payment of any undisputed
amounts.

7.3 The Surety’s failure to discharge its obligations
under Paragraph 7.1 or 7.2 shall not be deemed to
constitute a waiver of defenses the Surety or
Contractor may have or acquire as to a Claim,
except as to undisputed amounts for which the
Surety and Claimant have reached agreement. If,
however, the Surety fails to discharge its
obligations under Paragraph 7.1 or 7.2, the Surety
shall indemnify the Claimant for the reasonable
attorney’s fees the Claimant incurs thereafter to
recover any sums found to be due and owing to
the Claimant.

The Surety’s total obligation shall not exceed the amount
of this Bond, plus the amount of reasonable attorney’s
fees provided under Paragraph 7.3, and the amount of this
Bond shall be credited for any payments made in good
faith by the Surety.

Amounts owed by the Owner to the Contractor under the
Construction Contract shall be used for the performance
of the Construction Contract and to satisfy claims, if any,
under any construction performance bond. By the
Contractor furnishing and the Owner accepting this Bond,
they agree that all funds earned by the Contractor in the
performance of the Construction Contract are dedicated
to satisfy obligations of the Contractor and Surety under
this Bond, subject to the Owner’s priority to use the funds
for the completion of the work.

The Surety shall not be liable to the Owner, Claimants, or
others for obligations of the Contractor that are unrelated
to the Construction Contract. The Owner shall not be
liable for the payment of any costs or expenses of any
Claimant under this Bond, and shall have under this Bond
no obligation to make payments to or give notice on
behalf of Claimants, or otherwise have any obligations to
Claimants under this Bond.

The Surety hereby waives notice of any change, including
changes of time, to the Construction Contract or to related
subcontracts, purchase orders, and other obligations.

EJCDC® C-615, Payment Bond
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12.

13.

14.

15.

16.

No suit or action shall be commenced by a Claimant under
this Bond other than in a court of competent jurisdiction in
the state in which the project that is the subject of the
Construction Contract is located or after the expiration of
one year from the date (1) on which the Claimant sent a
Claim to the Surety pursuant to Paragraph 5.1.2 or 5.2, or
(2) on which the last labor or service was performed by
anyone or the last materials or equipment were furnished
by anyone under the Construction Contract, whichever of
(1) or (2) first occurs. If the provisions of this paragraph
are void or prohibited by law, the minimum period of
limitation available to sureties as a defense in the
jurisdiction of the suit shall be applicable.

Notice and Claims to the Surety, the Owner, or the
Contractor shall be mailed or delivered to the address
shown on the page on which their signature appears.
Actual receipt of notice or Claims, however accomplished,
shall be sufficient compliance as of the date received.

When this Bond has been furnished to comply with a
statutory or other legal requirement in the location where
the construction was to be performed, any provision in
this Bond conflicting with said statutory or legal
requirement shall be deemed deleted herefrom and
provisions conforming to such statutory or other legal
requirement shall be deemed incorporated herein. When
so furnished, the intent is that this Bond shall be construed
as a statutory bond and not as a common law bond.

Upon requests by any person or entity appearing to be a
potential beneficiary of this Bond, the Contractor and
Owner shall promptly furnish a copy of this Bond or shall
permit a copy to be made.

Definitions

16.1 Claim: A written statement by the Claimant
including at a minimum:

1. The name of the Claimant;

2. The name of the person for whom the labor
was done, or materials or equipment
furnished;

3. A copy of the agreement or purchase order
pursuant to which labor, materials, or
equipment was furnished for use in the
performance of the Construction Contract;

4. A brief description of the labor, materials, or
equipment furnished;

5. The date on which the Claimant last
performed labor or last furnished materials or
equipment for use in the performance of the
Construction Contract;

6. The total amount earned by the Claimant for
labor, materials, or equipment furnished as of
the date of the Claim;

7. The total amount of previous payments
received by the Claimant; and

17.

8. The total amount due and unpaid to the
Claimant for labor, materials, or equipment
furnished as of the date of the Claim.

16.2 Claimant: An individual or entity having a direct
contract with the Contractor or with a
subcontractor of the Contractor to furnish labor,
materials, or equipment for use in the performance
of the Construction Contract. The term Claimant
also includes any individual or entity that has
rightfully asserted a claim under an applicable
mechanic’s lien or similar statute against the real
property upon which the Project is located. The
intent of this Bond shall be to include without
limitation in the terms of “labor, materials, or
equipment” that part of the water, gas, power,
light, heat, oil, gasoline, telephone service, or
rental equipment used in the Construction
Contract, architectural and engineering services
required for performance of the work of the
Contractor and the Contractor’s subcontractors,
and all other items for which a mechanic’s lien may
be asserted in the jurisdiction where the labor,
materials, or equipment were furnished.

16.3 Construction Contract: The agreement between
the Owner and Contractor identified on the cover
page, including all Contract Documents and all
changes made to the agreement and the Contract
Documents.

16.4 Owner Default: Failure of the Owner, which has
not been remedied or waived, to pay the
Contractor as required under the Construction
Contract or to perform and complete or comply
with the other material terms of the Construction
Contract.

16.5 Contract Documents: All the documents that
comprise the agreement between the Owner and
Contractor.

If this Bond is issued for an agreement between a
contractor and subcontractor, the term Contractor in this
Bond shall be deemed to be Subcontractor and the term
Owner shall be deemed to be Contractor.

18. Modifications to this Bond are as follows:

EJCDC® C-615, Payment Bond
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. 30f3




CERTIFICATE OF INSURANCE

Certificate of Insurance to be inserted here. All coverage to be in accordance with
and per the limits established in the Standard General Conditions (C-700 NN).

C-618 Certificate of Insurance
Page 1 of 1




EJCDC=

ENGINEERS JOINT CONTRACT
DOCUMENTS COMMITTEE

Contractor's Application for Payment No.

Application Period: Application Date:
To (Owner): Navajo Nation From (Contractor): Via (Engineer): Souder, Miller & Associates
Project: Tse’ii’ahi Waterline Extensions Contract:

Owner's Contract No.:

Contractor's Project No.:

Engineer's Project No.: 6931677

Application For Payment Change and Field Order Summary

Approved Change and Field Orders

Number Additions (wW/ tax)

Deductions (w/ tax)

TOTALS (w/ tax)

NET CHANGE BY
CHANGE ORDERS

Contractor's Certification

The undersigned Contractor certifies, to the best of its knowledge, the following:

(1) All previous progress payments received from Owner on account of Work done under the

Contract have been applied on account to discharge Contractor's legitimate obligations incurred in
connection with the Work covered by prior Applications for Payment;

(2) Title to all Work, materials and equipment incorporated in said Work, or otherwise listed in or covered
by this Application for Payment, will pass to Owner at time of payment free and clear of all Liens, security
interests, and encumbrances (except such as are covered by a bond acceptable to Owner indemnifying
Owner against any such Liens, security interest, or encumbrances); and

(3) All the Work covered by this Application for Payment is in accordance with the Contract Documents and

is not defective.

Contractor Signature

By:

Date:

. ORIGINAL CONTRACT PRICE (w/ tax)

. Net change by Change Orders (w/ tax)

1
2
3. Current Contract Price (Line 1 + 2) (w/ tax)
4. TOTAL COMPLETED AND STORED TO DATE (w/ tax)
(Column F total on Progress Estimates). $
5. RETAINAGE (w/ tax):
a. 5% X Total Completed and Stored (line 4)

b. % X

c. Total Retainage (Line 5.a + Line 5.b).....
. AMOUNT ELIGIBLE TO DATE (Line 4 - Line 5.c) (w/ tax)....
. LESS PREVIOUS PAYMENTS (Line 6 from prior App) (w/ tax),
. AMOUNT DUE THIS APPLICATION (w/ tax)
. NN SALES TAX @ 6% «.ceevvenenennen
10. TOTAL AMOUNT DUE (w/o tax) ..
11. BALANCE TO FINISH, PLUS RETAINAGE (w/ tax)

6.
7
8
9

@ BH HhH B A B A B

(Column G total on Progress Estimates + Line 5.c above)

Payment of: $

Line 8 - includes amount to be paid Contractor (line 10)
plus amount to be paid NN Tax Commission (line 9)

is recommended by:

(Engineer) (Date)

Payment of: h

Line 8 - includes amount to be paid Contractor (line 10)
plus amount to be paid NN Tax Commission (line 9)

is approved by:

(Owner) (Date)

Approved by:

Funding or Financing Entity (if applicable) (Date)

EJCDC® C-620 Contractor's Application for Payment
© 2013 National Society of Professional Engineers for EICDC. All rights reserved.
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Progress Estimate - Unit Price Work Contractor's Application

For (Contract): Tse’ii’ahi Waterline Extensions Application Number:
Application Period: Application Date:
A B C D E F NN Use Only G
ltem Unit Price Unit Price Total Value of Estimated | Value of Work | Materials Presently | Total Completed | Percent | Previous Total | This Month Only | Balance to Finish
Bid Item Description Quanti (Wlo tax) Tax @ 5% (whtax) ltem (w/tax) Quantity Installed to Stored [not in C] & Stored to Date | Complete [ Completed & |Total Completed & [B-F]
ty Installed Date (w/ tax) (W/ tax) [D + E] (w/ tax) (F/B) | Stored (w/ tax) Stored (W/ tax) (w/ tax)
Totals

EJCDC® C-620 Contractor's Application for Payment
© 2013 National Society of Professional Engineers for EICDC. All rights reserved.
Page 2 of 3




Contractor's Application

Stored Material Summary
For (Contract): Tse’ii’ahi Waterline Extensions Application Number:
Application Period: Application Date:
A B D E F G
Stored Previously Stored this Month Incorporated in Work Materials
Invoice No. Shop Drawmg Materials Description Pate Placed Amount ($) Amount ($) Subtotal Date (Month/[ Amount ($) Remaining in
Transmittal No. into Storage (w/ tax) (w/ tax) (w/ tax) Year) (w/ tax) Storage ($)
(Month/Year) [D+E-F] (w/ tax)

Totals

EJCDC® C-620 Contractor's Application for Payment

© 2013 National Society of Professional Engineers for EJICDC. All rights reserved.
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CERTIFICATE OF SUBSTANTIAL COMPLETION

Owner: The Navajo Nation Owner's Contract No.:
Contractor: Contractor’s Project No.:
Engineer:  Souder, Miller & Associates Engineer's Project No.: 6931677
Project: Tse’ii’ahi Waterline Extensions Contract Name:

This [preliminary] [final] Certificate of Substantial Completion applies to:

[] Allwork [ ] The following specified portions of the Work:

Date of Substantial Completion

The Work to which this Certificate applies has been inspected by authorized representatives of Owner, Contractor, and
Engineer, and found to be substantially complete. The Date of Substantial Completion of the Work or portion thereof
designated above is hereby established, subject to the provisions of the Contract pertaining to Substantial Completion.
The date of Substantial Completion in the final Certificate of Substantial Completion marks the commencement of the
contractual correction period and applicable warranties required by the Contract.

A punch list of items to be completed or corrected is attached to this Certificate. This list may not be all-inclusive, and
the failure to include any items on such list does not alter the responsibility of the Contractor to complete all Work in
accordance with the Contract.

The responsibilities between Owner and Contractor for security, operation, safety, maintenance, heat, utilities,
insurance, and warranties upon Owner's use or occupancy of the Work shall be as provided in the Contract, except as
amended as follows: [Note: Amendments of contractual responsibilities recorded in this Certificate should be the product
of mutual agreement of Owner and Contractor; see Paragraph 15.03.D of the General Conditions.]

Amendments to Owner's
responsibilities: [ ] None

[ ] As follows

Amendments to
Contractor's responsibilities: [ ] None

[ ] As follows:
The following documents are attached to and made a part of this Certificate: [punch list; others]

This Certificate does not constitute an acceptance of Work not in accordance with the Contract Documents, nor is it a
release of Contractor's obligation to complete the Work in accordance with the Contract.

EXECUTED BY ENGINEER: RECEIVED: RECEIVED:
By: By: By:
(Authorized signature) Owner (Authorized Signature) Contractor (Authorized Signature)
Title: Title: Title:
Date: Date: Date:

EJCDC’ C-625, Certificate of Substantial Completion.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
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STANDARD GENERAL CONDITIONS AND NAVAJO NATION
SUPPLEMENTAL CONDITIONS
OF THE CONSTRUCTION CONTRACT
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ARTICLE 1 — DEFINITIONS AND TERMINOLOGY

1.01  Defined Terms

A. Wherever used in the Bidding Requirements or Contract Documents, a term printed with
initial capital letters, including the term’s singular and plural forms, will have the meaning
indicated in the definitions below. In addition to terms specifically defined, terms with
initial capital letters in the Contract Documents include references to identified articles and
paragraphs, and the titles of other documents or forms.

1.

10.

Addenda—Written or graphic instruments issued prior to the opening of Bids which
clarify, correct, or change the Bidding Requirements or the proposed Contract
Documents.

Agreement—Shall have the same meaning as Contract.

Application for Payment—The document acceptable to Engineer which is to be used by
Contractor during the course of the Work, to request progress or final payments and
which is to be accompanied by such supporting documentation as is required by the
Contract Documents or by the Owner.

Bid—The offer of a Bidder submitted on the prescribed form setting forth the Bidder’s
firm proposed price for the Work to be performed.

Bidder—An individual or business entity that submits a Bid to Owner.

Bidding Documents—The Bidding Requirements, the proposed Contract Documents,
and all Addenda.

Bidding Requirements—The advertisement or invitation to bid, Instructions to Bidders,
Bid Bond or other Bid security, if any, the Bid Form, and the Bid with any attachments.

Change Order—A document which is signed by Contractor and Owner and authorizes
an addition, deletion, or revision in the Work or an adjustment in the Contract Price or
the Contract Times, or other revision to the Contract, issued on or after the Effective
Date of the Contract.

Change Proposal—A written request by Contractor, duly submitted in compliance with
the procedural requirements set forth herein, seeking an adjustment in Contract Price
or Contract Times, or both; contesting an initial decision by Engineer concerning the
requirements of the Contract Documents or the acceptability of Work under the Contract
Documents; challenging a set-off against payments due; or seeking other relief with
respect to the terms of the Contract.

Constituent of Concern—Asbestos, petroleum, radioactive materials, polychlorinated
biphenyls (PCBs), hazardous waste, and any substance, product, waste, or other
material of any nature whatsoever that is or becomes listed, regulated, or addressed
pursuant to (a) the Comprehensive Environmental Response, Compensation and
Liability Act, 42 U.S.C. §§9601 et seq. (“CERCLA”); (b) the Hazardous Materials
Transportation Act, 49 U.S.C. §§5501 et seq.; (c) the Resource Conservation and
Recovery Act, 42 U.S.C. §§6901 et seq. (“RCRA”); (d) the Toxic Substances Control Act,
15 U.S.C. §§2601 et seq.; (e) the Clean Water Act, 33 U.S.C. §§1251 et seq.; (f) the
Clean Air Act, 42 U.S.C. §§7401 et seq.; or (g) any other federal, state, or Navajo Nation
statute, law, rule, regulation, ordinance, resolution, code, order, policy, or decree
regulating, relating to, or imposing liability or standards of conduct concerning, any
hazardous, toxic, or dangerous waste, substance, or material.
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11.

12.

13.

14.

15.

16.

17.
18.

19.

20.
21.

22.

23.

24.

Contract—The entire and integrated written contract between the Owner and
Contractor concerning the Work.

Contract Documents—All documents listed in EJCDC Document C-520 “Agreement
Between Owner and Contractor for Construction Contract (Stipulated Price)” Article
10.

Contract Price—The money that Owner has agreed to pay Contractor for satisfactory
completion of the Work in accordance with the Contract Documents, including all Change
Orders, if any.

Contract Times—The number of days or the dates by which Contractor shall: (a)
achieve Milestones, if any; (b) achieve Substantial Completion; and (c) complete the
Work.

Contractor—The individual or business entity that has entered into the Contract with
the Owner for performance of the Work.

Contractor’s Claim - A written document issued by the Contractor, duly submitted to
the Owner and Engineer in compliance with the procedural requirements set forth
herein, submitted for purposes of: (1) contesting the Engineer’s decision regarding a
Change Proposal; or (2) seeking resolution of a contractual issue that the Engineer has
declined to address; or (3) seeking other relief with respect to the terms of the
Contract. A demand for money or services by a third party is not a Contractor’s Claim.

Cost of the Work—See Paragraph 13.01 for definition.

Drawings— The part of the Contract Documents that have been prepared and
stamped by the Engineer, graphically showing the scope, extent, and character of the
Work to be performed by Contractor.

Effective Date of the Contract—The date indicated in the Contract on which the
Contract becomes effective.

Engineer—The individual or entity named as such in the Contract.

Field Order— A written order issued to the Contractor by the Engineer which requires
the Contractor to perform changes in the Work for the Project, but does not change
the Contract Price or the Contract Times, and therefore does not require a Change Order.

Hazardous Environmental Condition—The presence at the Site of Constituents of Concern
in such quantities or circumstances that may present a danger to persons or property
exposed thereto. The presence at the Site of materials that are necessary for the
execution of the Work, or that are to be incorporated in the Work, and that are
controlled and contained pursuant to industry practices, Laws and Regulations, and
the requirements of the Contract, does not establish a Hazardous Environmental
Condition.

Laws and Regulations; Laws or Regulations—Any and all applicable laws, statutes,
rules, regulations, ordinances, codes, and orders of any and all governmental bodies,
agencies, authorities, and courts having jurisdiction over the Project.

Liens—Charges, security interests, or encumbrances upon Contract-related funds, real
property, or personal property.
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25.

26.

27.

28.
29.

30.

31.

32.

33.

34.

35.

36.

37.

Milestone—A principal event in the performance of the Work that the Contract
requires Contractor to achieve by an intermediate completion date or by a time prior
to Substantial Completion of all the Work.

Notice of Award— A written notice issued by the Owner to a selected Bidder, notifying
the Bidder that its Bid has been accepted by the Owner. A Notice of Award does not
constitute a promise of Contract Award by the Owner, and the Contractor is not
guaranteed a Contract Award until a Contract is duly executed by the Navajo Nation.

Notice to Proceed— A written notice by Owner to the Contractor fixing the date on
which the Contract Times will commence to run and on which Contractor shall
commence its performance of the Work.

Owner—The Navajo Nation.

Owner’s Claim - A written document issued by the Owner, duly submitted to the
Contractor and Engineer in compliance with the procedural requirements set forth
herein, submitted for purposes of: (1) contesting an initial decision by the Engineer
concerning the requirements of the Contract Documents or the acceptability of the
Contractor’s Work under the Contract Documents; or (2) contesting the Engineer’s
decision regarding a Change Proposal; or (3) seeking resolution of a contractual issue
that the Engineer has declined to address; or (4) seeking other relief with respect to
the terms of the Contract.

Progress Schedule—A time schedule, prepared and maintained by the Contractor,
describing the sequence and duration of the activities comprising the Contractor’s plan
to complete the Work within the Contract Times, including descriptions and dates of
Milestones.

Project—The total undertaking to be accomplished for Owner by engineers,
contractors, and others, which includes activities such as planning, study, design,
construction, testing, commissioning, mobilization and start-up, among others, and
which is the subject of the Contract Documents and the Work under this Contract.

Project Manual—The Package containing all information, terms, and conditions
governing the Invitation to Bid, including, but not limited to, Instructions to Bidders,
Bid Bond Form, Bid Form, and the Contract Documents.

Resident Project Representative—The authorized representative of Engineer assigned
to assist Engineer at the Site. As used herein, the term Resident Project Representative
or “RPR” includes any assistants or field staff of Resident Project Representative.

Samples—Physical examples of materials, equipment, or workmanship that are
representative of some portion of the Work and that establish the standards by which
such portion of the Work will be judged.

Schedule of Submittals—A schedule, prepared and maintained by Contractor, of
required submittals and the time requirements for Engineer’s review of the submittals
and the performance of related construction activities.

Schedule of Values—A breakdown or detailed listing of specific fees, prepared and
maintained by Contractor, allocating portions of the Contract Price to various portions
of the Work and used as the basis for reviewing Contractor’s Applications for Payment.

Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or
information that are specifically prepared or assembled by or for Contractor and
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38.

39.

40.

41.

42.

43,

44,

45.

46.

submitted by Contractor to illustrate some portion of the Work. Shop Drawings,
whether approved or not, are not Drawings and are not Contract Documents.

Site—The land upon which the Work is to be performed, and the Project is to be
located, including rights-of-way and easements, if any, necessary appurtenant lands.
The Site includes any appurtenant premises that the Owner permits the Contractor to
use or occupy for a temporary period of time, only as necessary for performance of
the Work and completion of the Project.

Specifications—The part of the Contract that consists of written requirements for
goods, materials, equipment, systems, supplies, standards, and workmanship as
applied to the Work, and certain administrative requirements and procedural matters
applicable to the Work.

Subcontractor—An individual or entity having a direct contract with Contractor or with
any other Subcontractor for the performance of a part of the Work.

Substantial Completion—The time at which the Work (or a specified part thereof as
determined by the Engineer and approved by the Owner) has progressed to the point
where, in the opinion of the Owner, the Work (or a specified part thereof) is
sufficiently complete, in accordance with the Contract Documents, so that the Work
(or a specified part thereof) can be utilized for the purposes for which it is intended.
The terms “substantially complete” and “substantially completed” as applied to all or
part of the Work refer to Substantial Completion thereof.

Selected Contractor—The Bidder whose Bid the Owner accepts, and to which the
Owner makes an award of contract.

Supplier—A manufacturer, fabricator, supplier, distributor, materialman, or vendor
having a direct contract with Contractor or with any Subcontractor to furnish goods,
supplies, materials or equipment to be incorporated in the Work.

Technical Data—Those items expressly identified as Technical Data in the Project Manual,
with respect to either (a) subsurface conditions at the Site, or physical conditions relating
to existing surface or subsurface structures at the Site (except Underground Facilities) or
(b) Hazardous Environmental Conditions at the Site. If no such express identifications
of Technical Data have been made with respect to conditions at the Site, then the data
contained in boring logs, recorded measurements of subsurface water levels, laboratory
test results, and other factual, objective information regarding conditions at the Site
that are set forth in any geotechnical or environmental report prepared for the Project
and made available to Contractor are hereby defined as Technical Data with respect
to conditions at the Site under Paragraphs5.03, 5.04, and 5.06.

Underground Facilities—All underground pipelines, conduits, ducts, cables, wires,
manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any
encasements containing such facilities, including but not limited to those that convey
electricity, gases, steam, liquid petroleum products, telephone or other communications,
fiber optic transmissions, cable television, water, wastewater, storm water, other liquids
or chemicals, or traffic or other control systems.

Unit Price Work— Specific incremental portions of the Work for the Project that are
assigned a specific price by the Contractor and that the Contractor requests the Owner
to pay in separate increments.
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47.

48.

Work—The entire construction of the Project, or the various separately identifiable
parts thereof, that are required to be provided under the Contract Documents, and
documentation necessary to complete construction of the Project; furnishing,
installing, and incorporating all goods, supplies, materials and equipment into such
construction; and may include related services such as testing, start-up, mobilization
and commissioning, as necessary for complete and satisfactory performance of the Work.

Work Change Directive—A written directive to Contractor issued by the Engineer on or
after the Effective Date of the Contract, authorized by the Owner, ordering an
addition, deletion, or revision in the Work, which will be incorporated in a
subsequently issued Change Order.

1.02  Terminology

A. The words and terms discussed in the following paragraphs are not defined but, when used
in the Project Manual or Contract Documents, have the indicated meaning.

B. Intent of Certain Terms or Adjectives:

1.

C. Day:

1.

The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,”
“as directed” or terms of like effect or import to authorize an exercise of professional
judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,”
“acceptable,” “proper,” “satisfactory” or similar adjectives, are used herein to describe
an action or determination of Engineer as to the Work. It is intended that such
exercise of professional judgment, action, or determination will be solely to evaluate,
in general, the Work for compliance with the information in the Contract Documents
and with the design concept of the Project as a functioning whole as shown or
indicated in the Contract Documents (unless there is a specific statement indicating
otherwise). The use of any such term or adjective is not intended to and shall not be
effective to assign to Engineer any duty or authority to supervise or direct the
performance of the Work, or any duty or authority to undertake responsibility
contrary to the provisions of Article 10 or any other provision of the Contract Documents,
except as specifically provided in the Contract between the Owner and the Engineer.

The word “day” means a calendar day of 24 hours measured from midnight to the next
midnight.

D. Defective:

1.

The word “defective,” when modifying the word “Work,” refers to Work that is
determined, in the judgment of the Engineer, to be unsatisfactory, faulty, or deficient
in that it:

a. does not conform to the Contract Documents; or

b. does not meet the requirements of any applicable inspection, reference standard,
test, or approval referred to in the Contract Documents; or

c. has been damaged prior to Engineer’s recommendation of final payment (unless
responsibility for the protection thereof has been assumed by Owner at
Substantial Completion in accordance with Paragraph 15.03 or 15.04).
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Furnish, Install, Perform, Provide:

1. The word “furnish,” when used in connection with goods, supplies, services, materials,
or equipment, shall mean to supply and deliver said goods, supplies, services,
materials, or equipment to the Site ready for use or installation and in usable or operable
condition.

2. The word “install,” when used in connection with goods, supplies, services, materials,
or equipment, shall mean to put into use or place in final position said goods, supplies,
services, materials, or equipment complete and ready for intended use.

3. The words “perform” or “provide,” when used in connection with goods, supplies,
services, materials, or equipment, shall mean to furnish and install said goods,
supplies, services, materials, or equipment complete and ready for intended use.

4. If the Contract Documents establish an obligation of Contractor with respect to
specific goods, supplies, services, materials, or equipment, but do not expressly use
any of the four words “furnish,” “install,” “perform,” or “provide,” then the Contractor
shall furnish and install said goods, supplies, services, materials, or equipment
complete and ready for intended use.

Unless stated otherwise in the Contract Documents, words or phrases that have a well-
known technical or construction industry or trade meaning are used in the Contract
Documents in accordance with such recognized meaning.

ARTICLE 2 — PRELIMINARY MATTERS

2.01 Licensing and Registration Requirements

A.

State license required: As an express condition of the award of this Contract, at least one of
the Contractor’s individual owners, co-owners, principals, partners, managers, team
members, officers, employees, or subcontractors, as identified in EJCDC C-520 “Agreement
Between Owner and Contractor” (herein “EJCDC C-520”) Article 4, shall provide a current
and valid license from an appropriate state licensing board or agency for the type of work
to be performed and services to be provided by the Contractor, which license is customarily
maintained in the Contractor’s industry (a valid license held by an individual with an
ancillary firm shall be acceptable, so long as the provisions of Article 6 herein are satisfied).
Each entity or individual listed in EJCDC C-520 Article 4 shall indicate its business name,
business address, and state license number. Said license must be issued by the state which
is the geographical location of the primary location of the Work. For the entire duration of
performance under this Contract, said license must be maintained as active and current
and must remain directly associated with a signatory party to this Contract, and failure of
such shall be deemed a material breach for which the Navajo Nation may terminate this
Contract.

Business registration required: Each entity or individual identified in EJCDC C-520 Article 4
shall be registered to do business with an appropriate state agency, as either a domestic or
foreign business entity within such state, and each shall indicate its business name,
business address, and state business registration number in EJCDC C-520 Article 4. Said
registration must be issued by the state which is the primary location of the Work. For the
entire duration of performance under this Contract, said registration must be maintained
as active and current and must remain directly associated with a signatory party to this
Contract, and failure of such shall be deemed a material breach for which the Navajo
Nation may terminate this Contract. Each must also comply with the registered agent and
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business registration requirements of the Navajo Nation Business Registration Department
and be duly approved to engage in business activity within the Navajo (see 5 N.N.C. § 3166,
§ 3170, §3171).

2.02  Debts Owed; Right to Offset

A.

By execution of this Contract, the Contractor expressly represents to the Owner that the
Contractor in its present form or any other identifiable capacity as an individual, business,
corporation, partnership, or other entity, has no outstanding money judgment against it in
favor of the Owner as defined in 12 N.N.C. § 1503(A), and further represents that there
exists no delinquent accounts receivable debt which is due and owing to the Owner as defined
in 12 N.N.C. § 1503(A), from the Contractor or other such related individual or entity.
The Contractor expressly agrees that, pursuant to 12 N.N.C. § 1507, if the Contractor or other
entity owes such debt to the Owner, the Owner may, upon thirty (30) calendar days prior
notice to the Contractor, offset its financial claim against any amount owed to the
Contractor for work performed or services provided under this Contract.

2.03  Delivery of Bonds and Evidence of Insurance

When Contractor delivers the executed counterparts of the Contract to Owner, Contractor
shall also deliver to Owner bonds and evidence of insurance as required by Article 6 below.

2.04  Copies of Documents

A.

Owner shall furnish to Contractor one executed copy of the Contract. Additional printed
copies will be furnished upon request at the cost of reproduction.

Owner shall maintain and safeguard at least one original printed record version of all
Contract Documents, including Drawings and Specifications signed and sealed by Engineer
and other design professionals. Owner shall make such original printed record version of
the Contract Documents available to Contractor for review. Owner may delegate the
responsibilities under this provision to Engineer.

2.05 Before Starting Construction

A.

Preliminary Schedules: Within 10 days after the Effective Date of the Contract (or as
otherwise specifically required by the Contract Documents), Contractor shall submit to
Engineer for timely review:

1. a preliminary Progress Schedule indicating the times (numbers of days or dates) for
starting and completing the various stages of the Work, including any Milestones
specified in the Contract;

2. apreliminary Schedule of Submittals; and

3. a preliminary Schedule of Values for all of the Work which includes Unit Price Work
and which divides the Work into component parts in sufficient detail to serve as the
basis for progress payments during performance of the Work.

2.06  Preconstruction Conference; Designation of Authorized Representatives

A.

Before any Work at the Site is started, a conference attended by Owner, Contractor,
Engineer, and others as appropriate will be held to establish a working understanding
among the parties as to the Work and to discuss (1) the schedules referred to in Paragraph
2.05.A, (2) procedures for handling Shop Drawings, Samples, and other submittals, (3)
processing Applications for Payment, (4) electronic or digital transmittals, and (5)
maintaining required records.
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B.

In the Contract, Owner and Contractor each shall designate, in writing, a specific individual
to act as its authorized representative with respect to the services and responsibilities
under the Contract.  Such individuals shall have the authority to transmit and receive
information, render decisions relative to the Contract, and otherwise act on behalf of each
respective party.

2.07  |Initial Acceptance of Schedules

A.

At least 10 days before submission of the first Application for Payment a conference,
attended by Contractor, Engineer, and others as appropriate, will be held to review for
acceptability to Engineer as provided below, the schedules submitted in accordance with
Paragraph 2.05.A. Contractor shall have an additional 10 days to make corrections and
adjustments and to complete and resubmit the schedules. No progress payment shall be made
to Contractor until the Engineer approves all submitted schedules.

1. The Progress Schedule will be acceptable to Engineer if it provides an orderly
progression of the Work to completion within the Contract Times. Such acceptance
will not impose on Engineer responsibility for the Progress Schedule, for sequencing,
scheduling, or progress of the Work, nor interfere with or relieve Contractor from
Contractor’s full responsibility therefor.

2. Contractor’s Schedule of Submittals will be acceptable to Engineer if it provides a
workable arrangement for reviewing and processing the required submittals.

3. Contractor’s Schedule of Values will be acceptable to Engineer as to form and
substance if it provides a reasonable allocation of the Contract Price to the component
parts of the Work.

2.08  Electronic Transmittals

A

Except as otherwise stated elsewhere in the Contract, the Owner, Engineer, and Contractor
may transmit, and shall accept, Project-related correspondence, text, data, documents,
drawings, information, and graphics, including but not limited to Shop Drawings and other
submittals, in electronic media or digital format, either directly, or through access to a
secure Project website.

If the Contract does not establish protocols for electronic or digital transmittals, then
Owner, Engineer, and Contractor shall jointly develop such protocols.

When transmitting items in electronic media or digital format, the transmitting party makes
no representations as to long term compatibility, usability, or readability of the items
resulting from the recipient’s use of software application packages, operating systems, or
computer hardware differing from those used in the drafting or transmittal of the items, or
from those established in applicable transmittal protocols.

ARTICLE 3 - DOCUMENTS: INTENT, REQUIREMENTS, REUSE

3.01 Intent
A. The Contract Documents are complementary; what is required by one is as binding as if
required by all.
B. It is the intent of the Contract Documents to describe a functionally complete project (or
part thereof) to be constructed in accordance with the Contract Documents.
C. Unless otherwise stated in the Contract Documents, if there is a discrepancy between the

electronic or digital versions of the Contract Documents (including any printed copies
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derived from such electronic or digital versions) and the printed record version, the printed
record version shall govern.

D. Engineer will issue clarifications and interpretations of the Contract Documents as provided
herein.

3.02  Reference Standards

A. Standards Specifications, Codes, Laws and Regulations

1.

Reference in the Contract Documents to standard specifications, manuals, reference
standards, or codes of any technical society, organization, or association, or to Laws or
Regulations, whether such reference be specific or by implication, shall mean the
standard specification, manual, reference standard, code, or Laws or Regulations in effect
at the time of opening of Bids (or on the Effective Date of the Contract if there were no
Bids), except as may be otherwise specifically stated in the Contract Documents.

No provision of any such standard specification, manual, reference standard, or code,
or any instruction of a Supplier, shall be effective to change the duties or
responsibilities of Owner, Contractor, or Engineer, or any of their subcontractors,
consultants, agents, or employees, from those set forth in the part of the Contract
Documents prepared by or for Engineer. No such provision or instruction shall be
effective to assign to Owner, Engineer, or any of their officers, directors, members,
partners, employees, agents, consultants, or subcontractors, any duty or authority to
supervise or direct the performance of the Work or any duty or authority to undertake
responsibility inconsistent with the provisions of the part of the Contract Documents
prepared by or for Engineer.

3.03  Reporting and Resolving Discrepancies

A. Reporting Discrepancies:

1.

Contractor’s Verification of Figures and Field Measurements: Before undertaking each
part of the Work, Contractor shall carefully study the Contract Documents, and check
and verify pertinent figures and dimensions therein, particularly with respect to
applicable field measurements. Contractor shall promptly report in writing to Engineer
any conflict, error, ambiguity, or discrepancy that Contractor discovers, or has actual
knowledge of, and shall not proceed with any Work affected thereby until the conflict,
error, ambiguity, or discrepancy is resolved, by a clarification or interpretation by
Engineer, or by an amendment or a supplement to the Contract Documents issued
pursuant to Paragraph 11.01.

Contractor’s Review of Contract Documents: If, before or during the performance of
the Work, Contractor discovers any conflict, error, ambiguity, or discrepancy within
the Contract Documents, or between the Contract Documents and (a) any applicable
Law or Regulation, (b) actual field conditions, (c) any standard specification, manual,
reference standard, or code, or (d) any instruction of any Supplier, then Contractor
shall promptly report it to Engineer in writing. Contractor shall not proceed with the
Work affected thereby (except in an emergency as required by Paragraph 7.15) until
the conflict, error, ambiguity, or discrepancy is resolved, by a clarification or
interpretation by Engineer, or a supplement to the Contract Documents issued
pursuant to Paragraph 11.01.
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B.

3. Contractor shall not be liable to Owner or Engineer for failure to report any conflict,
error, ambiguity, or discrepancy in the Contract Documents unless Contractor had
actual knowledge thereof.

Resolving Discrepancies:

1. Except as may be otherwise specifically stated in the Contract Documents, the
provisions of the part of the Contract Documents prepared by or for Engineer shall
take precedence in resolving any conflict, error, ambiguity, or discrepancy between
such provisions of the Contract Documents and:

a. the provisions of any standard specification, manual, reference standard, or code,
or the instruction of any Supplier (whether or not specifically incorporated by
reference as a Contract Document); or

b. the provisions of any Laws or Regulations applicable to the performance of the
Work (unless such an interpretation of the provisions of the Contract Documents
would result in violation of such Law or Regulation).

3.04  Requirements of the Contract Documents

A.

During the performance of the Work and until final payment, Contractor and Owner shall
submit to the Engineer all matters in question concerning the requirements of the Contract
Documents (sometimes referred to as requests for information or interpretation—RFls), or
relating to the acceptability of the Work under the Contract Documents, as soon as possible
after such matters arise. Engineer will be the initial interpreter of the requirements of the
Contract Documents, and shall determine the acceptability of the Work thereunder.

Engineer will, with reasonable promptness, render a written clarification, interpretation, or
decision on the issue submitted, or initiate an amendment or supplement to the Contract
Documents via a Change Order. Engineer’s written clarification, interpretation, or decision
will be final and binding on Contractor and the Owner, unless the Contactor appeals by
submitting a Change Proposal or unless the Owner appeals by filing an Owner’s Claim.

If a submitted matter in question concerns terms and conditions of the Contract
Documents that do not involve (1) the performance or acceptability of the Work under the
Contract Documents, (2) the design (as set forth in the Drawings, Specifications, or otherwise),
or (3) other engineering or technical matters, then Engineer will promptly give written notice
to Owner and Contractor that Engineer is unable to provide a decision or interpretation. If
Owner and Contractor are unable to agree on resolution of such a matter in question, either
party may pursue resolution as provided in Article 12.

3.05 Reuse of Documents

A.

Contractor and its Subcontractors, Suppliers, Laborers, or Employees shall not:

1. have or acquire any title to or ownership rights in any of the Contract Documents
prepared by or bearing the seal of Engineer or its consultants, including electronic
media editions, and shall not reuse any of the Contract Documents without written
consent of Owner and Engineer and without specific written verification of adaptation
by Engineer; or

2. violate any copyrights pertaining to such Contract Documents.

The prohibitions of this Paragraph 3.05 will survive final payment, or termination of the
Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract
Documents for recordkeeping purposes.
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ARTICLE 4 - COMMENCEMENT AND PROGRESS OF THE WORK

4.01 Commencement of Contract Times; Notice to Proceed; Starting the Work

A.

The Contract Times will commence to run on the date identified by the Owner in the Notice
to Proceed.

Notwithstanding the Notice to Proceed, Contractor shall not commence any work under
this Contract until the effective date of all insurance required by this Contract.

4.02  Reference Points

A

Owner shall provide engineering surveys to establish reference points for construction
which in Engineer’s judgment are necessary to enable Contractor to proceed with the
Work. Contractor shall be responsible for laying out the Work, shall protect and preserve
the established reference points and property monuments, and shall make no changes or
relocations without the prior written approval of Owner. Contractor shall report to
Engineer whenever any reference point or property monument is lost or destroyed or requires
relocation because of necessary changes in grades or locations, and shall be responsible for
the accurate replacement or relocation of such reference points or property monuments by
professionally qualified personnel.

4.03  Progress Schedule

A.

Contractor shall adhere to the Progress Schedule established in accordance with Paragraph
2.05 as it may be adjusted from time to time as provided below.

1. Contractor shall submit to Engineer for acceptance (to the extent indicated in
Paragraph 2.05) proposed adjustments in the Progress Schedule that will not result in
any change to the Contract Times.

2. Proposed adjustments in the Progress Schedule that will change the Contract Times
shall be submitted in accordance with the requirements of Article 11.

Contractor shall carry on the Work uninterrupted, and adhere to the Progress Schedule during
all disputes or disagreements with the Owner or Engineer. No Work shall be delayed or
postponed pending resolution of any disputes or disagreements, or during any appeal
process, except as permitted by Paragraph 16.04, or as Owner and Contractor may
otherwise agree in writing.

4.04  Delays in Contractor’s Progress

A.

If Owner, Engineer, or anyone for whom Owner is responsible, delays, disrupts, or
interferes with the performance or progress of the Work, then Contractor shall be entitled
to an equitable adjustment in the Contract Times or Contract Price, if such adjustment is
necessary to Contractor’s ability to complete the Work within the Contract Times.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
delay, disruption, or interference caused by or within the control of Contractor. Delay,
disruption, and interference attributable to and within the control of any of the
Contractor’s Subcontractors, Suppliers, Laborers, or Employees shall be deemed to be
within the control of Contractor.

If Contractor’s performance or progress is delayed, disrupted, or interfered with by
unanticipated causes not the fault of and beyond the control of Owner, Contractor, and
those for which they are responsible, then Contractor shall be entitled to an equitable
adjustment in Contract Times, if such adjustment is necessary to Contractor’s ability to
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complete the Work within the Contract Times. Adjustment of the Contract Times shall be
Contractor’s sole and exclusive remedy for the delays, disruption, and interference
described in this paragraph. Causes of delay, disruption, or interference that may give rise
to an adjustment in Contract Times under this paragraph include but are not limited to the
following:

1. severe and unavoidable natural catastrophes such as fires, floods, epidemics, and
earthquakes;

2. abnormal weather conditions;

3. impeded access to the Project site not caused by either party;
4. acts or failure to act of utility providers; and

5. acts of war or terrorism.

Delays, disruption, and interference to the performance or progress of the Work resulting
from the existence of a differing subsurface or physical condition, an Underground Facility
that was not shown or indicated by the Contract Documents, or not shown or indicated
with reasonable accuracy, and those resulting from Hazardous Environmental Conditions,
are governed by Article 5.

Paragraph 8.03 governs delays, disruption, and interference to the performance or
progress of the Work resulting from the performance of certain other work at or adjacent
to the Site.

Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for
any delay, disruption, or interference if such delay is concurrent with a delay, disruption, or
interference caused by or within the control of Contractor.

Contractor must submit any Change Proposal seeking an adjustment in Contract Price or
Contract Times under this paragraph within 30 days of the commencement of the delaying,
disrupting, or interfering event.

ARTICLE 5 — AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; HAZARDOUS
ENVIRONMENTAL CONDITIONS

5.01

5.02

Availability of Lands

A.

Owner shall furnish the Site. Owner shall notify Contractor of any encumbrances or
restrictions not of general application but specifically related to use of the Site with which
Contractor must comply in performing the Work.

Upon reasonable written request, Owner shall furnish Contractor with a current statement
of record legal title and legal description of the lands upon which permanent improvements
are to be made and Owner’s interest therein.

Contractor shall provide for all additional lands and access thereto that may be required for
temporary construction facilities or storage of materials and equipment.

Use of Site and Other Areas

A.

Limitation on Use of Site and Other Areas:

1. Contractor shall confine construction equipment, temporary construction facilities, the
storage of goods, supplies, materials and equipment, and the operations of workers to
the Project Site, adjacent areas that Contractor has arranged to use through construction
easements or otherwise, and other adjacent areas permitted by Laws and
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Regulations, and shall not unreasonably encumber the Site and such other adjacent areas
with construction equipment or other goods, supplies, materials or equipment.
Contractor shall assume full responsibility for (a) damage to the Site; (b) damage to
any such other adjacent areas used for Contractor’s operations; (c) damage to any
other adjacent land or areas; and (d) for injuries and losses sustained by the owners or
occupants of any such land or areas; provided that such damage or injuries result from
the performance of the Work or from other actions or conduct of the Contractor or
those for which Contractor is responsible.

2. Contractor shall limit its use and occupation of all lands and access roads and areas to
what is minimally necessary to perform the Work, so as to keep new land disturbances
to a minimum.

3. If a damage or injury claim is made by the owner or occupant of any such land or area
because of the performance of the Work, or because of other actions or conduct of
the Contractor or those for which Contractor is responsible, Contractor shall (a) take
immediate corrective or remedial action as required by Paragraph 7.12, or otherwise;
(b) promptly attempt to settle the claim as to all parties through negotiations with
such owner or occupant, or otherwise resolve the claim by arbitration or other dispute
resolution proceeding, or at law; and (c) to the fullest extent permitted by Laws and
Regulations, indemnify and hold harmless Owner and those identified in Paragraph
7.18.A against all costs, losses, and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to any claim or
action, legal or equitable, brought by any such owner or occupant against Owner and
those identified in Paragraph 7.18.A to the extent caused directly or indirectly, in
whole or in part by, or based upon, Contractor’s performance of the Work, or because
of other actions or conduct of the Contractor or those for which Contractor is
responsible.

B. Removal of Debris During Performance of the Work: During the progress of the Work the
Contractor shall keep the Site and other adjacent areas free from accumulations of waste
materials, rubbish, and other debris. Removal and disposal of such waste materials,
rubbish, and other debris shall conform to applicable Laws and Regulations.

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and
the Work and make it ready for utilization by Owner. At the completion of the Work,
Contractor shall remove from the Site and adjacent areas all tools, appliances, construction
equipment and machinery, and surplus goods, supplies, and materials and shall restore to
original condition all property not designated for alteration by the Contract Documents.

D. Loading of Structures: Contractor shall not load nor permit any part of any existing
structure to be loaded in any manner that will endanger the structure, nor shall Contractor
subject any part of the Work or adjacent structures or land to stresses or pressures that will
endanger them.

5.03  Subsurface and Physical Conditions
A. Reports and Drawings: The Project Manual identifies:

1. those reports known to Owner of explorations and tests of subsurface conditions at or
adjacent to the Site;

2. those drawings known to Owner of physical conditions relating to existing surface or
subsurface structures at the Site (except Underground Facilities); and
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3. Technical Data contained in such reports and drawings.

Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified in the Project Manual with respect to
such reports and drawings, but such reports and drawings are not Contract Documents. If
no such express identification has been made, then Contractor may rely upon the accuracy
of the Technical Data (as defined in Article 1) contained in any geotechnical or
environmental report prepared for the Project and made available to Contractor. Except for
such reliance on Technical Data, Contractor may not rely upon or make any claim against
Owner or Engineer, or any of their officers, directors, members, partners, employees,
agents, consultants, or subcontractors, with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor, and safety precautions and
programs incident thereto; or

2. other data, interpretations, opinions, and information contained in such reports or
shown or indicated in such drawings; or

3. any Contractor interpretation of, or conclusion drawn, from any Technical Data or any
such other data, interpretations, opinions, or information.

5.04  Differing Subsurface or Physical Conditions

A.

Notice by Contractor: If Contractor believes that any subsurface or physical condition that is
uncovered or revealed at the Site either:

1. is of such a nature as to establish that any Technical Data on which Contractor is
entitled to rely as provided in Paragraph 5.03 is materially inaccurate; or

2. isof such a nature as to require a change in the Drawings or Specifications; or
3. differs materially from that shown or indicated in the Contract Documents; or

4. is of an unusual nature, and differs materially from conditions ordinarily encountered
and generally recognized as inherent in work of the character provided for in the Contract
Documents;

then Contractor shall, promptly after becoming aware thereof and before further
disturbing the subsurface or physical conditions or performing any Work in connection
therewith (except in an emergency as required by Paragraph 7.15), notify Owner and Engineer
in writing about such condition. Contractor shall not further disturb such condition
or perform any Work in connection therewith (except with respect to an emergency) until
receipt of a written statement permitting Contractor to do so.

Engineer’s Review: After receipt of written notice as required by the preceding paragraph,
Engineer will promptly review the subsurface or physical condition in question; determine the
necessity of Owner’s obtaining additional exploration or tests with respect to the condition;
conclude whether the condition falls within any one or more of the differing site condition
categories in Paragraph 5.04.A above; obtain any pertinent cost or schedule information from
Contractor; prepare recommendations to Owner regarding the Contractor’s resumption of
Work in connection with the subsurface or physical condition in question and the need for
any change in the Drawings or Specifications; and advise Owner in writing of Engineer’s
findings, conclusions, and recommendations.
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Owner’s Statement to Contractor Regarding Site Condition: After receipt of Engineer’s
written findings, conclusions, and recommendations, Owner shall issue a written statement
to Contractor (with a copy to Engineer) regarding the subsurface or physical condition in
guestion, addressing the resumption of Work in connection with such condition, indicating
whether any change in the Drawings or Specifications will be made, and adopting or
rejecting Engineer’s written findings, conclusions, and recommendations, in whole or in
part.

Possible Price and Times Adjustments:

1. Contractor shall be entitled to an equitable adjustment in Contract Price or Contract
Times, or both, to the extent that the existence of a differing subsurface or physical
condition, or any related delay, disruption, or interference, causes an increase or
decrease in Contractor’s cost of, or time required for, performance of the Work;
subject, however, to the following:

a. such condition must fall within any one or more of the categories described in
Paragraph 5.04.A;

b. with respect to any Unit Price Work, any adjustment in Contract Price will be
subject to the provisions of Paragraph 13.02; and,

c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times.

2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract
Times with respect to a subsurface or physical condition if:

a. Contractor knew of the existence of such condition at the time Contractor
submitted its Bid or executed this Contract; or

b. the existence of such condition reasonably could have been discovered or
revealed as a result of any examination, investigation, exploration, test, or study
of the Site and contiguous areas expressly required by the Project Manual or
Contract Documents to be conducted by or for Contractor prior to Contractor
submitting its Bid or executing this Contract; or

c. Contractorfailed to give the written notice as required by Paragraph 5.04.A.

3. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, then any
such adjustment shall be set forth in a Change Order.

4. Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, no later
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor
regarding the subsurface or physical condition in question.

5.05 Underground Facilities

A.

Contractor’s Responsibilities: The information and data shown or indicated in the Contract
Documents with respect to existing Underground Facilities at or adjacent to the Site is
based on information and data furnished to Owner or Engineer by the owners of such
Underground Facilities, including Owner, or by others. Unless it is otherwise expressly
provided in the Project Manual:
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1. Owner and Engineer do not warrant or guarantee the accuracy or completeness of any
such information or data provided by others; and

2. the cost of all of the following will be included in the Contract Price, and Contractor
shall have full responsibility for:

a. reviewing and checking all information and data regarding existing Underground
Facilities at the Site;

b. locating all Underground Facilities shown or indicated in the Contract Documents
as being at the Site;

c. coordination of the Work with the owners (including Owner) of such
Underground Facilities, during construction; and

d. the safety and protection of all existing Underground Facilities at the Site, and
repairing any damage thereto resulting from the Work.

B. Notice by Contractor: If Contractor believes that an Underground Facility that is uncovered
or revealed at the Site was not shown or indicated in the Contract Documents, or was not
shown or indicated with reasonable accuracy, then Contractor shall, promptly after
becoming aware thereof and before further disturbing conditions affected thereby or
performing any Work in connection therewith (except in an emergency as required by
Paragraph 7.15), identify the owner of such Underground Facility and give written notice to
that owner and to Owner and Engineer.

C.  Engineer’s Review: Engineer will promptly review the Underground Facility and conclude
whether such Underground Facility was not shown or indicated in the Contract Documents,
or was not shown or indicated with reasonable accuracy; obtain any pertinent cost or
schedule information from Contractor; prepare recommendations to Owner regarding the
Contractor’s resumption of Work in connection with the Underground Facility in question;
determine the extent, if any, to which a change is required in the Drawings or Specifications
to reflect and document the consequences of the existence or location of the Underground
Facility; and advise Owner in writing of Engineer’s findings, conclusions, and
recommendations. During such time, Contractor shall be responsible for the safety and
protection of such Underground Facility.

D. Owner’s Statement to Contractor Regarding Underground Facility: After receipt of
Engineer’s written findings, conclusions, and recommendations, Owner shall issue a written
statement to Contractor (with a copy to Engineer) regarding the Underground Facility in
guestion, addressing the resumption of Work in connection with such Underground Facility,
indicating whether any change in the Drawings or Specifications will be made, and adopting
or rejecting Engineer’s written findings, conclusions, and recommendations in whole or in
part.

E. Possible Price and Times Adjustments:

1. Contractor shall be entitled to an equitable adjustment in the Contract Price or
Contract Times, or both, to the extent that any existing Underground Facility at the
Site that was not shown or indicated in the Contract Documents, or was not shown or
indicated with reasonable accuracy, or any related delay, disruption, or interference,
causes an increase or decrease in Contractor’'s cost of, or time required for,
performance of the Work; subject, however, to the following:
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a. Contractor did not know of and could not reasonably have been expected to be
aware of or to have anticipated the existence or actual location of the
Underground Facility in question;

b. With respect to any Unit Price, any adjustment in Contract Price will be subject to
the provisions of Paragraph 13.02;

c. Contractor’s entitlement to an adjustment of the Contract Times is conditioned
on such adjustment being essential to Contractor’s ability to complete the Work
within the Contract Times; and

d. Contractor gave the notice required in Paragraph 5.05.B.

2. If Owner and Contractor agree regarding Contractor’s entitlement to and the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, then any
such adjustment shall be set forth in a Change Order.

3. Contractor may submit a Change Proposal regarding its entitlement to or the amount
or extent of any adjustment in the Contract Price or Contract Times, or both, no later
than 30 days after Owner’s issuance of the Owner’s written statement to Contractor
regarding the Underground Facility in question.

5.06  Hazardous Environmental Conditions at Site
A. Reports and Drawings: The Project Manual shall identify:

1. those reports and drawings known to Owner relating to Hazardous Environmental
Conditions that have been identified at or adjacent to the Site; and

2. Technical Data contained in such reports and drawings.

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the
accuracy of the Technical Data expressly identified in the Project Manual with respect to
such reports and drawings, but such reports and drawings are not Contract Documents. If
no such express identification has been made, then Contractor may rely on the accuracy of
the Technical Data (as defined in Article 1) contained in any geotechnical or environmental
report prepared for the Project and made available to Contractor. Except for such reliance
on Technical Data, Contractor may not rely upon or make any claim against Owner or
Engineer, or any of their officers, directors, members, partners, employees, agents,
consultants, or subcontractors with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, techniques, sequences and
procedures of construction to be employed by Contractor and safety precautions and
programs incident thereto; or

2. other data, interpretations, opinions and information contained in such reports or
shown or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions or information.

C. Contractor shall not be responsible for removing or remediating any Hazardous
Environmental Condition encountered, uncovered, or revealed at the Site unless such removal
or remediation is expressly identified in the Contract Documents to be within the Scope of
Work for the Project.
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D. Contractor shall be responsible for controlling, containing, and duly removing all
Constituents of Concern brought to the Site by Contractor, Subcontractors, Suppliers, or
anyone else for whom Contractor is responsible, and for any associated costs; and for the
costs of removing and remediating any Hazardous Environmental Condition created by the
presence of any such Constituents of Concern.

E. If Contractor encounters, uncovers, or reveals a Hazardous Environmental Condition whose
removal or remediation is not expressly identified in the Contract Documents as being
within the Scope of Work for the Project, or if Contractor or anyone for whom Contractor is
responsible creates a Hazardous Environmental Condition, then Contractor shall
immediately: (1) secure or otherwise isolate such condition; (2) stop all Work in connection
with such condition and in any area affected thereby (except in an emergency as required
by Paragraph 7.15); and (3) notify Owner and Engineer (and promptly thereafter confirm
such notice in writing). Owner shall promptly consult with Engineer concerning the
necessity for Owner to retain a qualified expert to evaluate such condition or take
corrective action, if any. Promptly after consulting with Engineer, Owner may take such
actions as are necessary to permit Owner to timely obtain required permits and provide
Contractor the written notice required by Paragraph 5.06.F. If Contractor or anyone for whom
Contractor is responsible created the Hazardous Environmental Condition in question,
then Owner may remove and remediate the Hazardous Environmental Condition, and impose
a set-off against payments to account for the associated costs.

F. Contractor shall not resume Work in connection with such Hazardous Environmental
Condition or in any affected area until after Owner has obtained any required permits
related thereto, and delivered written notice to Contractor either (1) specifying that such
condition and any affected area is or has been rendered safe for the resumption of Work,
or (2) specifying any special conditions under which such Work may be resumed safely.

G. If Owner and Contractor cannot agree as to entitlement to or on the amount or extent, if
any, of any adjustment in Contract Price or Contract Times, or both, as a result of such
Work stoppage or such special conditions under which Work is agreed to be resumed by
Contractor, then within 30 days of Owner’s written notice regarding the resumption of
Work, Contractor may submit a Change Proposal, or Owner may impose a set-off.

H. If after receipt of such written notice Contractor does not agree to resume such Work
based on a reasonable belief it is unsafe, or does not agree to resume such Work under
such special conditions, then Owner may order the portion of the Work that is in the area
affected by such condition to be deleted from the Work, following the contractual change
procedures in Article 11. Owner may have such deleted portion of the Work performed by
Owner’s own forces or others in accordance with Article 8.

I.  Contractor shall indemnify and hold harmless Owner and those identified in Paragraph
7.18.A against all claims, costs, losses, and damages (including but not limited to all fees
and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to the failure to control,
contain, or remove a Constituent of Concern brought to the Site by Contractor or by anyone
for whom Contractor is responsible, or to a Hazardous Environmental Condition created by
Contractor or by anyone for whom Contractor is responsible. Nothing in this Paragraph 5.06.1
shall obligate Contractor to indemnify any individual or entity from and against the
consequences of that individual’s or entity’s own negligence.
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J.

The provisions of Paragraphs 5.03, 5.04, and 5.05 do not apply to the presence of
Constituents of Concern or to a Hazardous Environmental Condition uncovered or revealed
at the Site.

ARTICLE 6 — BONDS AND INSURANCE

6.01

6.02

Performance, Payment, and Other Bonds

A.

B.

Contractor shall furnish a performance bond and a payment bond as provided herein.

1. Performance Bond: The Contractor shall provide to Owner a Performance Bond
underwritten and executed by a surety company that guarantees the Contractor’s
complete and satisfactory performance under the Contract. The Performance Bond
shall be equal to one hundred percent (100%) of the Original Contract Amount.

2. Payment Bond: The Contractor shall provide to the Owner a Payment Bond
underwritten and executed by a surety company that will protect all persons,
subcontractors, or other entities supplying labor and material to the Contractor of its
subcontractors for the performance under this Contract. The Payment Bond shall be in
an amount equal to one-hundred percent (100%) of the Original Contract Amount. The
Payment Bond must be provided in addition to the Performance Bond required in
Paragraph 2.03.A herein.

Bond documentation required: The Owner’s Representative must receive written
documentation of all required bonds prior to the issuance of a Notice to Proceed for the
Project, and the Contractor shall not commence any work to be performed or services to be
provided under this Contract unless and until such documentation has been submitted to
the Owner. If the Contractor is able to furnish such documentation prior to the Owner’s
execution of this Contract, such documentation shall be made an attachment to the
Contract. The Contractor expressly acknowledges that the Owner may terminate this Contract
for breach if, subsequent to the final execution of the Contract, any statement or
documentation regarding bonding is determined to be false, any bond has expired or been
suspended or revoked, or the Contractor has failed to submit in a timely manner any
requested documentation pertaining to bonding and that the Owner is unable to issue a
Notice to Proceed in a timely manner.

If the surety on a bond furnished by Contractor is declared bankrupt or becomes insolvent,
or its right to do business is terminated, or the surety ceases to meet the requirements
above, then Contractor shall promptly notify Owner and Engineer and shall, within 20 days
after the event giving rise to such notification, provide another bond and surety, both of
which shall comply with the bond and surety requirements above.

If Contractor has failed to obtain a required bond, Owner may exclude the Contractor from
the Site and exercise Owner’s termination rights under Article 16.

Upon request, Owner shall provide a copy of the payment bond to any Subcontractor,
Supplier, or other person or entity claiming to have furnished labor or materials used in the
performance of the Work.

Insurance

A.

Contractor shall obtain and maintain insurance as provided herein.

1. Builder’s Risk Insurance: Contractor shall obtain, on behalf of the Owner, a "builder's
risk" insurance policy for all aspects of the Project; such insurance coverage shall be in
amount adequate to cover any potential loss, relating to the Project or any portion

EJCDC® C-700 NN, Standard General Conditions and Navajo Nation Supplemental Conditions of the Construction Contract.

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 23 of 67



thereof, that may occur prior to the effective date and time of the Owner's property
insurance coverage for the Project. The Contract Price may be increased to
accommodate the cost of builder's risk insurance if such cost was not included.

2. Liability Insurance: The Contractor shall, at its sole expense, procure and maintain
adequate and sufficient insurance for all of Contractor’s potential liabilities, in
accordance with this Paragraph 6.02, relating to any claims by any party for any injury
to persons or damage to property arising out of or connected with any work
performed or services provided under this Contract by the Contractor; such insurance
shall remain in effect for the duration of performance under this Contract up to and
including the date and time of issuance of a Certificate of Occupancy for the Project or
the until effective date and time of the Contractor's warranty for the Project,
whichever occurs last.

3. Minimum Insurance Coverages: Contractor shall obtain and maintain minimum
coverages shown as follows:

a. Commercial General Liability — 1ISO CG 0001 Form or equivalent. Coverages shall
include:

Premises and Operations

Personal/Advertising Injury

Products/Completed Operations

- Liability assumed under an Insured Contract (including defense costs
assumed under contract)

- Broad Form Property Damage
- Independent Contractors/Consultants
b.  Automobile Liability including all:

Contractor-Owned Vehicles

Non-owned Vehicles

Rented/Hired Vehicles

Personal Injury Protection (where applicable)

c. Worker’'s Compensation:
- Statutory Benefits (Coverage A)
- Employers Liability (Coverage B)

4. Limits required: Contractor shall carry the limits of liability shown below (“state Law”
means limits shall be in accordance with laws and regulations of the state wherein this
Contract shall be primarily performed):

COMMERCIAL GENERAL LIABILITY

GENERAL AGGREGATE S 2,000,000
PRODUCTS/COMPLETED OPERATIONS AGGREGATE S 2,000,000
OCCURRENCE BASIS/ PER EACH OCCURRENCE LIMIT S 1,000,000
PERSONAL/ADVERTISING INJURY S 1,000,000
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10.

11.

FIRE DAMAGE (ANY ONE FIRE) S 50,000
MEDICAL PAYMENTS (ANY ONE PERSON) S 5,000
AUTOMOBILE LIABILITY

BODILY INJURY/PROPERTY DAMAGE (EACH ACCIDENT) S 1,000,000
PERSONAL INJURY PROTECTION (IF APPLICABLE) BY STATE LAW
WORKERS’ COMPENSATION

COVERAGE A (WORKERS’ COMPENSATION) BY STATE LAW
COVERAGE B (EMPLOYERS LIABILITY) S 500,000
AGGREGATE MINIMUM S 2,000,000

Claims-made basis: In the event Contractor’s liability insurance required by this
Contract is written on a claims-made basis, the Contractor shall warrant that any
retroactive date under the policy shall precede the effective date of this Contract, and
either continuous coverage will be maintained by or an extended discovery period will
be exercised for a period of two (2) calendar years beginning as of the date
performance is completed.

Primary coverage basis: For payment of any claims, Contractor’s insurance coverage
shall be on a primary, non-contributory basis with other coverages and/or self-
insurance carried by the Owner or other sources.

Required language: The Contractor’'s General Liability and Umbrella Liability policy
shall be endorsed to include the following language: “THE NAVAJO NATION, ITS
ELECTED OFFICIALS, EMPLOYEES, AGENTS, AND VOLUNTEERS ARE NAMED AS AN
ADDITIONAL INSURED WITH RESPECT TO LIABILITY ARISING OUT OF THE ACTIVITIES
PERFORMED BY THE INSURED [THE CONTRACTOR] PURSUANT TO A CONTRACT WITH
THE NAVAJO NATION.” (ISO Forms CG 2010 and CG 20 37 "Additional Insured-Owners,
Lessees or Contractors-Completed Operations" 2004 Editions or equivalent).

Waiver of subrogation: All Contractor’s policies shall contain a waiver of subrogation
in favor of the Owner, its divisions, departments, offices, agencies, boards,
commissions, committees, enterprises and its employees, officers, officials, and agents
for losses arising from work performed or services provided by the Contractor
pursuant to a Contract with the Owner.

Separation of Insureds: Contractor’s policy shall include a “Separation of Insureds”
clause (Cross Liability).

Insurer rating: The Contractor’s insurance policy shall be issued by a licensed or
approved insurer with an “A.M. Best” rating of not less than A- VII. The Owner in no
way warrants that the above-required minimum insurer rating is sufficient to protect
the Contractor from potential insurer insolvency.

Certificates of insurance: The Contractor shall provide to the Owner certificates of
insurance as required by this Contract. The certificates for each insurance policy are to
be signed by a person authorized by that insurer to bind coverage on its behalf. Each
insurance policy required by this Contract must be in effect upon, or prior to,
commencement of performance under this Contract and shall remain in effect until
such time as all of its obligations under this Contract or any subsequent modifications
have been fully and satisfactorily completed. Insurance certificates shall be sent to the
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Navajo Nation Department of Risk Management, P.O. Box 1690, Window Rock,
Arizona, 26515. The Contract Number and a description of the work performed or
services provided thereunder shall be indicated on such certificates.

12. Subcontractors: Contractor’s subcontractors shall be included as insureds under
Contractor’s policy, or Contractor shall provide separate certificates and
endorsements for each of its subcontractors holding separate policies, which policies
shall meet the minimum policy amounts shown herein.

13. Notification of change required: The insurance policy required herein shall provide the
required coverage and shall not be suspended, voided, canceled, or reduced in
coverage or in limits except after thirty (30) calendar days prior written notice has
been given to the Owner. Such notice shall be sent directly to the address shown in
6.02.A.11 and shall be sent by certified mail, return receipt requested.

14. Approval of modifications: Any modifications of the insurance requirements set forth
herein shall be approved by the Navajo Nation Risk Management Program, whose
decision shall be final. Such modification shall not require a formal Contract
modification, but may be approved by administrative action of the Risk Management
Program. Contractor may request, for itself or its subcontractors, that the insurance
requirements shown herein be modified, provided that such request include a
justification for the modification with supporting documentation and be delivered in
writing to the Risk Management Program prior to contract execution or modification.
Any modifications approved shall be on a case-by-case basis and shall not affect the
insurance requirements of other subcontractors for whom modifications have not
been approved. ALL MODIFICATIONS SHALL BE APPROVED BY THE NAVAJO NATION
RISK MANAGEMENT PROGRAM PRIOR TO COMMENCEMENT OF ANY PERFORMANCE
UNDER THIS CONTRACT.

15. Owner’s disclaimers: The insurance requirements and coverages set forth herein are
minimum requirements only and in no way limit the indemnity covenants contained in
this Contract. The Owner in no way warrants that the minimum limits herein are
sufficient to protect Contractor or its subcontractors from any liabilities arising from
any work performed or services provided under this Contract, and Contractor and its
subcontractors are free to purchase additional insurance. By requiring such minimum
insurance, the Owner shall not be deemed to have assessed any risks that may be
applicable to Contractor under the Contract. Contractor shall assess all risks and may
maintain higher limits and/or broader coverages. Contractor is not relieved of any
liability or other obligations assumed or pursuant to this Contract due to failure to obtain
or maintain insurance in sufficient amounts, duration, or types.

16. No sovereign immunity waiver: The Parties acknowledge and agree that the Owner is
relying on, and does not waive or intend to waive by any provision of this Contract, the
monetary limitations and other rights, immunities, and protections provided under 1
N.N.C. §8§551 et. seq., as from time to time amended, or otherwise available to the
Owner or its elected officials, employees, agents, and volunteers.

17. Mutual cooperation: The Owner and Contractor shall cooperate in good faith in the
collection of any insurance proceeds which may be payable in the event of any loss,
including the execution and delivery of any proof of loss or other actions required to
effect recovery.

EJCDC® C-700 NN, Standard General Conditions and Navajo Nation Supplemental Conditions of the Construction Contract.
Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 26 of 67



18. Contractor’s Insurance: The Contractor, and each entity of a team, shall maintain
insurance as required herein, for the specific type of work to be performed and
services to be provided by such entity or individual.

19. Insurance Documentation Required: The Owner’s Representative must receive written
documentation of all required insurance prior to issuance of a Notice to Proceed for
the Project, and Contractor shall not commence any work or services under this
Contract unless and until such documentation has been submitted to the Owner.

If Contractor has failed to obtain and maintain required insurance, Owner may exclude the
Contractor from the Site, impose an appropriate set-off against payment, and exercise
Owner’s termination rights under Article 16.

ARTICLE 7 — CONTRACTOR’S RESPONSIBILITIES

7.01

7.02

7.03

Supervision and Superintendence

A.

Contractor shall supervise, inspect, and direct the Work competently and efficiently,
devoting such attention thereto and applying such skills and expertise as may be necessary
to perform the Work in accordance with the Contract Documents. Contractor shall be solely
responsible for the means, methods, techniques, sequences, and procedures of
construction.

At all times during the progress of the Work, Contractor shall assign a competent resident
superintendent who shall not be replaced without written notice to Owner and Engineer
except under extraordinary circumstances.

Labor

A.

Contractor shall provide competent, suitably qualified personnel to survey and lay out the
Work and perform construction as required by the Contract Documents. Contractor shall at
all times maintain good discipline and order at the Site.

Goods, Supplies, Services, Materials, and Equipment

A.

Unless otherwise specified in the Contract Documents, Contractor shall provide and
assume full responsibility for all goods, supplies, services, materials, equipment, labor,
transportation, construction equipment and machinery, tools, appliances, fuel, power,
light, heat, telephone, water, sanitary facilities, temporary facilities, and all other facilities
and incidentals necessary for the performance, testing, start up, and completion of the
Work, whether or not such items are specifically called for in the Contract Documents.

All goods, supplies, materials and equipment incorporated into the Work shall be of good
quality and new, except as otherwise provided in the Contract Documents. All special
warranties and guarantees required by the Specifications shall expressly run to the benefit
of Owner. If required by the Owner, Contractor shall furnish satisfactory evidence
(including reports of required tests) as to the source, kind, and quality of materials and
equipment.

All goods, supplies, materials and equipment shall be stored, applied, installed, connected,
erected, protected, used, cleaned, and conditioned in accordance with instructions of the
applicable Supplier or Manufacturer, except as otherwise may be provided in the Contract
Documents.
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7.04  “Or Equals”

A.

Whenever an item of goods, supplies, material or equipment is specified or described in the
Contract Documents by using the name of a proprietary item or the name of a particular
Supplier or Manufacturer, such specification or description is intended to establish the
type, function, appearance, and quality required, however, the Owner may, at its
discretion, authorize the use of other items of goods, supplies, material or equipment.

Contractor’s Expense: Contractor shall provide all data in support of any proposed “or
equal” item at Contractor’s expense.

7.05  Substitutes

A

Unless the specification or description of an item of material or equipment required to be
furnished under the Contract Documents contains or is followed by words reading that no
substitution is permitted, Contractor may request that Engineer authorize the use of other
items of material or equipment under the circumstances described below. To the extent
possible such requests shall be made before commencement of related construction at the
Site.

1. Contractor shall submit sufficient information as provided below to allow Engineer to
determine if the item of material or equipment proposed is functionally equivalent to
that named and an acceptable substitute therefor. Engineer will not accept requests
for review of proposed substitute items of material or equipment from anyone other
than Contractor.

2. The requirements for review by Engineer will be as set forth in Paragraph 7.05.B, as
supplemented by the Specifications, and as Engineer may decide is appropriate under
the circumstances.

3. Contractor shall make written application to Engineer for review of a proposed
substitute item of material or equipment that Contractor seeks to furnish or use. The
application:

a. shall certify that the proposed substitute item will:

1) perform adequately the functions and achieve the results called for by the
general design,

2) be similar in substance to that specified, and
3) be suited to the same use as that specified.
b. will state:

1) the extent, if any, to which the use of the proposed substitute item will
necessitate a change in Contract Times,

2) whether use of the proposed substitute item in the Work will require a
change in any of the Contract Documents (or in the provisions of any other
direct contract with Owner for other work on the Project) to adapt the
design to the proposed substitute item, and

3) whether incorporation or use of the proposed substitute item in connection
with the Work is subject to payment of any license fee or royalty.

c. willidentify:

1) all variations of the proposed substitute item from that specified, and
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7.06

B.

2) available engineering, sales, maintenance, repair, and replacement services.

d. shall contain an itemized estimate of all costs or credits that will result directly or
indirectly from use of such substitute item, including but not limited to changes in
Contract Price, shared savings, costs of redesign, and claims of other contractors
affected by any resulting change.

Engineer’s Evaluation and Determination: Engineer will be allowed a reasonable time to
evaluate each substitute request, and to obtain comments and direction from Owner.
Engineer may require Contractor to furnish additional data about the proposed substitute
item. Engineer will be the sole judge of acceptability. No substitute will be ordered,
furnished, installed, or utilized until Engineer’s review is complete and Engineer determines
that the proposed item is an acceptable substitute. Engineer’s determination will be
evidenced by a Field Order or a proposed Change Order accounting for the substitution
itself and all related impacts, including changes in Contract Price or Contract Times.
Engineer will advise Contractor in writing of any negative determination.

Special Guarantee: Owner may require Contractor to furnish at Contractor’s expense a
special performance guarantee or other surety with respect to any substitute.

Reimbursement of Engineer’s Cost: Engineer will record Engineer’s costs in evaluating a
substitute proposed or submitted by Contractor. Whether or not Engineer approves a
substitute so proposed or submitted by Contractor, Contractor shall reimburse Owner for
the reasonable charges of Engineer for evaluating each such proposed substitute.
Contractor shall also reimburse Owner for the reasonable charges of Engineer for making
changes in the Contract Documents (or in the provisions of any other direct contract with
Owner) resulting from the acceptance of each proposed substitute.

Contractor’s Expense: Contractor shall provide all data in support of any proposed
substitute at Contractor’s expense.

Effect of Engineer’s Determination: If Engineer approves the substitution request,
Contractor shall execute the proposed Change Order and proceed with the substitution.
The Engineer’s denial of a substitution request shall be final and binding, and may not be
reversed through an appeal under any provision of the Contract Documents. Contractor
may challenge the scope of reimbursement costs imposed under Paragraph 7.05.D, by
timely submittal of a Change Proposal.

Concerning Subcontractors, Suppliers, and Others

A.

Contractor may retain Subcontractors and Suppliers for the performance of parts of the
Work. Such Subcontractors and Suppliers must be acceptable to Owner.

Owner may not require Contractor to retain any Subcontractor, Supplier, or other
individual or entity to furnish or perform any of the Work against which Contractor has
reasonable objection.

Prior to the Owner’s execution of this Contract, at the time of Bid (if applicable),
Contractor shall submit to Owner the identity of all proposed Subcontractors or Suppliers.

Owner may require the replacement of any Subcontractor, Supplier, or other individual or
entity retained by Contractor to perform any part of the Work. Owner also may require
Contractor to retain specific replacements; provided, however, that Owner may not require
a replacement to which Contractor has a reasonable objection. If Contractor has submitted
the identity of certain Subcontractors, Suppliers, or other individuals or entities for
acceptance by Owner, and Owner has accepted it (either in writing or by failing to make
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written objection thereto), then Owner may subsequently revoke the acceptance of any
such Subcontractor, Supplier, or other individual or entity so identified solely on the basis
of substantive, reasonable objection after due investigation. Contractor shall submit an
acceptable replacement for the rejected Subcontractor, Supplier, or other individual or entity.

E. If Owner requires the replacement of any Subcontractor, Supplier, or other individual or
entity retained by Contractor to perform any part of the Work, then Contractor may submit
a Change Proposal for an adjustment of the Contract Price or Contract Times, within 30
days of Owner’s requirement of replacement.

F. No acceptance by Owner of any such Subcontractor, Supplier, or other individual or entity,
whether initially or as a replacement, shall constitute a waiver of the Owner’s right to the
completion of the Work in accordance with the Contract Documents.

G. On a monthly basis Contractor shall submit to Engineer a complete list of all Subcontractors
and Suppliers having a direct contract with Contractor, and of all other Subcontractors and
Suppliers known to Contractor at the time of submittal.

H. Contractor shall be fully responsible to Owner for all acts and omissions of the
Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of
the Work just as Contractor is responsible for Contractor’s own acts and omissions.

I.  Contractor shall be solely responsible for scheduling and coordinating the work of
Subcontractors, Suppliers, and all other individuals or entities performing or furnishing any
of the Work.

J.  Contractor shall restrict all Subcontractors, Suppliers, and such other individuals or entities
performing or furnishing any of the Work from communicating with Engineer or Owner,
except through Contractor or in case of an emergency, or as otherwise expressly allowed
herein.

K. The divisions and sections of the Specifications and the identifications of any Drawings shall
not control Contractor in dividing the Work among Subcontractors or Suppliers or
delineating the Work to be performed by any specific trade, except that any specialized
Work shall be performed by Subcontractors or Suppliers who are specifically licensed and
qualified to perform such specialized Work.

L. All Work performed for Contractor by a Subcontractor or Supplier shall be pursuant to an
appropriate contractual agreement that specifically binds the Subcontractor or Supplier to the
applicable terms and conditions of the Contract Documents for the benefit of Owner and
Engineer.

M. Owner may furnish to any Subcontractor or Supplier, to the extent practicable, information
about amounts paid to Contractor on account of Work performed for Contractor by the
particular Subcontractor or Supplier.

N. Nothinginthe Contract Documents:

1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or
entity any contractual relationship between Owner or Engineer and any such
Subcontractor, Supplier, or other individual or entity; nor

2. shall create any obligation on the part of Owner or Engineer to pay or to see to the
payment of any money due any such Subcontractor, Supplier, or other individual or
entity.
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7.07  Patent Fees and Royalties

A.

Contractor shall pay all license fees and royalties and assume all costs incident to the use in
the performance of the Work or the incorporation in the Work of any invention, design,
process, product, or device which is the subject of patent rights or copyrights held by
others. If a particular invention, design, process, product, or device is specified in the Contract
Documents for use in the performance of the Work and if, to the actual knowledge
of Owner or Engineer at the time of execution of this Contract by the Owner, its use is subject
to patent rights or copyrights calling for the payment of any license fee or royalty to others,
the existence of such rights shall be disclosed by Owner in the Contract Documents.

Contractor shall indemnify and hold harmless Owner and those identified in Paragraph
7.18.A against all claims, costs, losses, and damages (including but not limited to all fees
and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to any infringement
of patent rights or copyrights incident to the use in the performance of the Work or
resulting from the incorporation in the Work of any invention, design, process, product, or
device not specified in the Contract Documents.

7.08 Permits

A

Unless otherwise provided in the Contract Documents, Contractor shall obtain and pay for
all construction permits and licenses. Owner shall assist Contractor, when necessary, in
obtaining such permits and licenses. Contractor shall pay all governmental charges and
inspection fees necessary for the prosecution of the Work which are applicable at the time
of the Contractor’s execution of this Contract. Owner shall pay all charges of utility owners
for connections for providing permanent service to the Work.

7.09 Taxes

A

Contractor acknowledges and agrees that all work performed and services provided within
the territorial jurisdiction of the Navajo Nation is subject to the six percent (6%) Navajo
Sales Tax (24 N.N.C. §601 et seq.).

Identification of taxable activity: The Contractor shall separately indicate, on each invoice
or payment application submitted to the Owner, any and all of its work performed or
services provided within the Navajo Nation pursuant to this Contract, and shall itemize the
Navajo Sales Tax.

Withholding: The Owner shall withhold from each payment six percent (6%) of each
invoice amount for work performed and services provided within the Navajo Nation under this
Contract, and shall transfer such six percent (6%) amount to the Office of the Navajo Tax
Commission (ONTC) on behalf of the Contractor. The Contractor shall indicate on its
quarterly tax return filed with the ONTC that the Navajo Sales Tax has been withheld and
paid. It is the Contractor's sole responsibility to make certain that all withholding applies
only to that work performed and services provided under this contract, or portion thereof,
that is subject to the Navajo Sales Tax.

Filing and other payments: The Contractor acknowledges that the Owner’s withholding of

tax in no way removes Contractor’s responsibility for timely filing of tax returns and
payment of interest, penalties, or any other amounts relating to Contractor’s tax
obligations under the Navajo Nation’s or any other jurisdiction.
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7.10

7.11

7.12

Compliance with Navajo Nation Laws and Regulations

A.

Financial responsibility: At all times for the effective duration of this Contract, the
Contractor shall be in compliance with all provisions of the Navajo Business and
Procurement Act, at 12 N.N.C. §1501 et seq.

Navajo Preference in hiring: In the hiring of any employees (under an employer-employee
relationship) who will perform primarily at the Project site, the Contractor shall comply
with all provisions of the Navajo Preference in Employment Act, at 15 N.N.C. §601 et seq.

Navajo Preference in subcontracting: Contractor expressly acknowledges and agrees that it
is deemed a "Prime Contractor" under 5 N.N.C. §202 K, and as such must comply with all
applicable provisions of the Navajo Business Opportunity Act, at 5 N.N.C. §201 et seq., and
with all rules and regulations promulgated thereto. In accordance with 5 N.N.C. §205 F, the
NNBRD shall have the authority to require the Contractor to comply with current minimum
percentages for procurement and subcontract awards to Navajo-owned and controlled
entities, firms and organizations, based upon availability and upon the qualifications of
such entities to provide specific products and services necessary or appropriate for the
Project.

Other laws: The Contractor shall comply with all other Navajo Nation laws and regulations
and of the United States, now in force and effect or as hereafter may come into force and
effect that pertain to the work to be performed or services to be provided under this Contract.

Funding grants: The Contractor shall comply with any and all applicable laws, regulations,
policies, or guidance governing the procurement, administration, contract performance,
payment procedures, reporting, or other matters relating to the Project or to Contractor's
performance under this Contract.

Non-compliance constitutes breach: The terms and provisions of said laws and regulations
are fully incorporated herein by reference, and any violation thereof shall constitute a
breach of this Contract and provide just cause for the Owner's unilateral termination of this
Contract.

If Contractor performs any Work or takes any other action knowing or having reason to
know that it is contrary to Laws or Regulations, Contractor shall bear all resulting costs and
losses, and shall indemnify and hold harmless Owner and those identified in Paragraph
7.18.A against all claims, costs, losses, and damages (including but not limited to all fees
and charges of engineers, architects, attorneys, and other professionals and all court or
arbitration or other dispute resolution costs) arising out of or relating to such Work or
other action.

Record Documents

A.

Contractor shall maintain in a safe place at the Site one printed record copy of all Contract
Documents. Contractor shall keep such record documents in good order and annotate
them to show changes made during construction. These record documents, together with
all approved Samples, will be made readily available to Engineer and Owner for reference.
Upon completion of the Work, Contractor shall deliver these record documents to Engineer
or to the Owner if directed by the Owner.

Safety and Protection

A

Contractor is wholly responsible for safety at the Site. Contractor shall be solely responsible
for initiating, maintaining, and supervising all safety precautions and programs in
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connection with the Work. Such responsibility does not relieve Subcontractors of their
responsibility for the safety of persons or property in the performance of their work, nor
for compliance with applicable safety Laws and Regulations. Contractor shall take all
necessary precautions for the safety of, and shall provide the necessary protection to
prevent damage, injury, or loss to:

1. all persons on the Site or who may be affected by the Work;

2. all the Work and materials and equipment to be incorporated therein, whether in
storage on or off the Site;

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks,
pavements, roadways, structures, other work in progress, utilities, and Underground
Facilities not designated for removal, relocation, or replacement in the course of
construction; and

4. any discovered historical, archeological, or cultural remains or property.

B. Contractor shall comply with all applicable Laws and Regulations relating to the safety of
persons or property, or to the protection of persons or property from damage, injury, or
loss; and shall erect and maintain all necessary safeguards for such safety and protection.
Contractor shall notify Owner; the owners of adjacent property, Underground Facilities,
and other utilities; and other contractors and utility owners performing work at or adjacent
to the Site, when prosecution of the Work may potentially affect them, and shall cooperate
with them in the protection, removal, relocation, and replacement of their property or
work in progress.

C. Contractor shall comply with the applicable requirements of Owner’s safety programs or
procedures as contained in the Project Manual.

D. Contractor shall inform Owner and Engineer of the specific requirements of Contractor’s
safety program with which Owner’s and Engineer’s employees and representatives must
comply while at the Site.

E. All damage, injury, or loss to any property referred to in Paragraph 7.12.A.2 through
7.12.A.4 caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor,
Supplier, or any other individual or entity directly or indirectly employed by any of them to
perform any of the Work, or anyone for whose acts any of them may be liable, shall be
remedied by Contractor at its expense (except damage or loss attributable to the fault of
Drawings or Specifications or to the acts or omissions of Owner or Engineer or anyone
employed by any of them, or anyone for whose acts any of them may be liable, and not
attributable, directly or indirectly, in whole or in part, to the fault or negligence of
Contractor or any Subcontractor, Supplier, or other individual or entity directly or indirectly
employed by any of them).

F. Contractor’s duties and responsibilities for safety and protection shall continue until such
time as all the Work is completed and Engineer has issued a notice to Owner and
Contractor in accordance with Paragraph 15.06.B that the Work is acceptable (except as
otherwise expressly provided in connection with Substantial Completion).

G. Contractor’s duties and responsibilities for safety and protection shall resume whenever
Contractor or any Subcontractor or Supplier returns to the Site to fulfill warranty or correction
obligations, or to conduct other tasks arising from the Contract Documents.
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7.13

7.14

7.15

7.16

Safety Representative

A.

Contractor shall designate a qualified and experienced safety representative at the Site
whose duties and responsibilities shall be the prevention of accidents and the maintaining
and supervising of safety precautions and programs.

Hazard Communication Programs

A. Contractor shall be responsible for coordinating any exchange of material safety data
sheets or other hazard communication information required to be made available to or
exchanged between or among employers at the Site in accordance with Laws or
Regulations.

Emergencies

A. In emergencies affecting the safety or protection of persons or the Work or property at the

Site or adjacent thereto, Contractor is obligated to act to prevent imminent or potential
damage, injury, or loss. Contractor shall give Engineer prompt written notice if Contractor
believes that any significant changes in the Work or variations from the Contract
Documents have been caused thereby or are required as a result thereof. If Engineer
determines that a change in the Contract Documents is required because of the action
taken by Contractor in response to such an emergency, the Engineer may submit a Work
Change Directive or Change Order.

Shop Drawings, Samples, and Other Submittals

A.

Shop Drawing and Sample Submittal Requirements:
1. Before submitting a Shop Drawing or Sample, Contractor shall have:

a. reviewed and coordinated the Shop Drawing or Sample with other Shop Drawings
and Samples and with the requirements of the Work and the Contract
Documents;

b. determined and verified all field measurements, quantities, dimensions, specified
performance and design criteria, installation requirements, materials, catalog
numbers, and similar information with respect thereto;

c. determined and verified the suitability of all goods, supplies, materials and
equipment offered with respect to the indicated application, fabrication,
shipping, handling, storage, assembly, and installation pertaining to the
performance of the Work; and

d. determined and verified all information relative to Contractor’s responsibilities
for means, methods, techniques, sequences, and procedures of construction, and
safety precautions and programs incident thereto.

2. Each submittal shall bear a stamp or specific written certification that Contractor has
satisfied Contractor’s obligations under the Contract Documents with respect to
Contractor’s review of that submittal, and that Contractor approves the submittal.

3.  With each submittal, Contractor shall give Engineer specific written notice of any
variations that the Shop Drawing or Sample may have from the requirements of the
Contract Documents. This notice shall be set forth in a written communication
separate from the Shop Drawings or Sample submittal; and, in addition, in the case of
Shop Drawings by a specific notation made on each Shop Drawing submitted to
Engineer for review and approval of each such variation.
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B. Submittal Procedures for Shop Drawings and Samples: Contractor shall submit Shop
Drawings and Samples to Engineer for review and approval in accordance with the
accepted Schedule of Submittals. Each submittal will be identified as Engineer may require:

1. Shop Drawings:
a. Contractor shall submit the number of copies required in the Specifications.

b. Data shown on the Shop Drawings will be complete with respect to quantities,
dimensions, specified performance and design criteria, materials, and similar data
to show Engineer the services, goods, supplies, materials, and equipment Contractor
proposes to provide and to enable Engineer to review the information for the limited
purposes required by Paragraph 7.16.D.

2. Samples:
a. Contractor shall submit the number of Samples required in the Specifications.

b. Contractor shall clearly identify each Sample as to material, Supplier, pertinent
data such as catalog numbers, the use for which intended and other data as Engineer
may require to enable Engineer to review the submittal for the limited purposes
required by Paragraph 7.16.D.

3. Where a Shop Drawing or Sample is required by the Contract Documents or the
Schedule of Submittals, any related Work performed prior to Engineer’s review and
approval of the pertinent submittal will be at the sole expense and responsibility of
Contractor.

C. Other Submittals: Contractor shall submit other submittals to Engineer in accordance with
the accepted Schedule of Submittals, and pursuant to the applicable terms of the
Specifications.

D. Engineer’s Review:

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with
the Schedule of Submittals acceptable to Engineer. Engineer’s review and approval will
be only to determine if the items covered by the submittals will, after installation or
incorporation in the Work, conform to the information given in the Contract
Documents and be compatible with the design concept of the completed Project as a
functioning whole as indicated by the Contract Documents.

2. Engineer’s review and approval will not extend to means, methods, techniques,
sequences, or procedures of construction or to safety precautions or programs
incident thereto.

3. Engineer’s review and approval of a separate item as such will not indicate approval of
the assembly in which the item functions.

4. Engineer’s review and approval of a Shop Drawing or Sample shall not relieve
Contractor from responsibility for any variation from the requirements of the Contract
Documents unless Contractor has complied with the requirements of Paragraph
7.16.A.3 and Engineer has given written approval of each such variation by specific
written notation thereof incorporated in or accompanying the Shop Drawing or
Sample. Engineer will document any such approved variation from the requirements
of the Contract Documents in a Field Order.
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5. Engineer’s review and approval of a Shop Drawing or Sample shall not relieve
Contractor from responsibility for complying with the requirements of Paragraph
7.16.A and B.

6. Engineer’s review and approval of a Shop Drawing or Sample, or of a variation from
the requirements of the Contract Documents, shall not, under any circumstances, change
the Contract Times or Contract Price, unless such changes are included in a Change Order.

7. Neither Engineer’s receipt, review, acceptance or approval of a Shop Drawing, Sample,
or other submittal shall result in such item becoming a Contract Document.

8. Contractor shall perform the Work in compliance with the requirements and
commitments set forth in approved Shop Drawings and Samples, subject to the
provisions of Paragraph 7.16.D.4.

Resubmittal Procedures:

1. Contractor shall make corrections required by Engineer and shall return the required
number of corrected copies of Shop Drawings and submit, as required, new Samples
for review and approval. Contractor shall direct specific attention in writing to
revisions other than the corrections called for by Engineer on previous submittals.

2. Contractor shall furnish required submittals with sufficient information and accuracy
to obtain required approval of an item with no more than three submittals. Engineer
will record Engineer’s time for reviewing a fourth or subsequent submittal of a Shop
Drawings, sample, or other item requiring approval, and Contractor shall be
responsible for Engineer’s charges to Owner for such time. Owner may impose a set-
off against payments due to Contractor to secure reimbursement for such charges.

3. If Contractor requests a change of a previously approved submittal item, Contractor
shall be responsible for Engineer’s charges to Owner for its review time, and Owner
may impose a set-off against payments due to Contractor to secure reimbursement for
such charges, unless the need for such change is beyond the control of Contractor.

7.17  Contractor’s General Warranty and Guarantee

A.

Contractor warrants and guarantees to Owner that all Work will be in accordance with the
Contract Documents and will not be defective. Engineer and its officers, directors,
members, partners, employees, agents, consultants, and subcontractors shall be entitled to
rely on Contractor’s warranty and guarantee. Contractor warrants to the Owner that all
labor, materials, equipment and furnishings used in, or incorporated into, the Project will
be of good quality, new, that the Work will be free from defects in design, materials and
workmanship, and that all Work will conform with the requirements of the Contract. If
required by the Owner’s Representative, the Contractor shall furnish satisfactory evidence
of compliance with this warranty. The type, quality and quantum of such evidence, and
whether such evidence is satisfactory, shall be within the sole discretion of the Owner’s
Representative. Any portion of the Work not conforming to these requirements, including
substitutions not properly approved and authorized by the Owner, and including non-
conformance relating to any materials, equipment, furnishings, labor, installation, or
workmanship, may be considered defective.
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Contractor’s warranty and guarantee hereunder excludes defects or damage caused by:

1. abuse, modification, or improper maintenance or operation by persons other than
Contractor, Subcontractors, Suppliers, or any other individual or entity for whom
Contractor is responsible; or

2. normal wear and tear under normal usage.

Contractor’s obligation to perform and complete the Work in accordance with the Contract
Documents shall be absolute. None of the following will constitute an acceptance of Work
that is not in accordance with the Contract Documents or a release of Contractor’s
obligation to perform the Work in accordance with the Contract Documents:

1. observations by Engineer or Owner;
2. recommendation by Engineer or payment by Owner of any progress or final payment;

3. the issuance of a certificate of Substantial Completion by Engineer or any payment
related thereto by Owner;

use or occupancy of the Work or any part thereof by Owner;

4
5. anyreview and approval of a Shop Drawing or Sample submittal;
6. theissuance of a notice of acceptability by Engineer;

7

any inspection, test, or approval by others; or
8. any correction of defective Work by Owner or others under the control of Owner.

If the Contract requires the Contractor to accept the assignment of a contract entered into
by Owner, then the specific warranties, guarantees, and correction obligations contained in
the assigned contract shall govern with respect to Contractor’s performance obligations to
Owner for the Work described in the assigned contract.

Repair or replacement: Contractor agrees to repair, replace, or re-perform, or pay the
Owner the reasonable cost of such repair, replacement, or re-performance, any portion of
the Work that the Owner deems in its sole discretion to be defective, so long as the Owner
submits to the Contractor a written notice of any defect within 1 calendar year following
the issuance of a Certificate of Substantial Completion for the Project or as otherwise required
in the Technical Specifications, whichever is later. The choice among repair, replacement,
re-performance, or payment shall be the Contractor’'s. Any steps taken by the Contractor
to correct defects shall not act to extend the term of this warranty. All costs for work or
services, including third party fees or costs, for all repairs, replacement, or re- performance
by the Contractor shall be at no charge to the Owner and shall be performed within 60
calendar days of the Contractor’s receipt of notification of the defect, which period may
be extended for delays outside the Contractor’s control.

Maintenance: Failure of the Owner to perform reasonable regular maintenance and proper
care of the finished Project shall NOT void this warranty as it covers defects that are
inherent in the goods or services provided as part of the Project.

Access to the Project: Owner must provide access to the Contractor during its normal
business hours, Monday through Friday, 8 a.m. to 5 p.m., to inspect the defect reported
and, if necessary, to take corrective action.

No liens: Contractor guarantees that, as of the conclusion of this Contract, all work will be
free of liens, claims and security interests of any third parties.
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7.18 Indemnification

A.

Contractor shall indemnify and hold harmless Owner and its officers, directors, members,
partners, agencies, boards, commissions, committees, enterprises, employees, agents,
consultants, subcontractors and Engineer from and against all claims, costs, losses, and
damages (including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals and all court or arbitration or other dispute resolution
costs) arising out of or relating to the performance of the Work, provided that any such
claim, cost, loss, or damage is attributable to bodily injury, sickness, disease, or death, or to
injury to or destruction of tangible property (other than the Work itself), including the loss
of use resulting therefrom but only to the extent caused by any negligent act or omission of
Contractor, any Subcontractor, any Supplier, or any individual or entity directly or indirectly
employed by any of them to perform any of the Work or anyone for whose acts any of
them may be liable.

In any and all claims against Owner or those identified in Paragraph 7.18.A by any
employee (or the survivor or personal representative of such employee) of Contractor, any
Subcontractor, any Supplier, or any individual or entity directly or indirectly employed by
any of them to perform any of the Work, or anyone for whose acts any of them may be
liable, the indemnification obligation under Paragraph 7.18.A shall not be limited in any
way by any limitation on the amount or type of damages, compensation, or benefits
payable by or for Contractor or any such Subcontractor, Supplier, or other individual or
entity under workers’ compensation acts, disability benefit acts, or other employee benefit
acts.

The indemnification obligations of Contractor under Paragraph 7.18.A shall not extend to
the liability of Engineer and Engineer’s officers, directors, members, partners, employees,
agents, consultants and subcontractors arising out of:

1. the preparation or approval of, or the failure to prepare or approve maps, Drawings,
opinions, reports, surveys, Change Orders, designs, or Specifications; or

2. giving directions or instructions, or failing to give them, if that is the primary cause of
the injury or damage.

7.19  Delegation of Professional Design Services

A.

Contractor will not be required to provide professional design services unless such services
are specifically required by the Contract Documents for a portion of the Work or unless
such services are required to carry out Contractor’s responsibilities for construction means,
methods, techniques, sequences and procedures. Contractor shall not be required to
provide professional services in violation of applicable Laws and Regulations.

If professional design services or certifications by a design professional related to systems,
goods, supplies, materials, or equipment are specifically required of Contractor by the
Contract Documents, Owner and Engineer will specify all performance and design criteria
that such services must satisfy. Contractor shall cause such services or certifications to be
provided by a properly licensed professional, whose signature and seal shall appear on all
drawings, calculations, specifications, certifications, and other submittals prepared by such
professional. Shop Drawings and other submittals related to the Work designed or certified
by such professional, if prepared by others, shall bear such professional’s written approval
when submitted to Engineer.

Owner and Engineer shall be entitled to rely upon the adequacy, accuracy, and
completeness of the services, certifications, or approvals performed by such design
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professionals, provided Owner and Engineer have specified to Contractor all performance
and design criteria that such services must satisfy.

Pursuant to this paragraph, Engineer’s review and approval of design calculations and
design drawings will be only for the limited purpose of checking for conformance with
performance and design criteria given and the design concept expressed in the Contract
Documents. Engineer’s review and approval of Shop Drawings and other submittals (except
design calculations and design drawings) will be only for the purpose stated in Paragraph
7.16.D.1.

Contractor shall not be responsible for the adequacy of the performance or design criteria
specified by Owner or Engineer.

ARTICLE 8 - OTHER WORK AT THE SITE

8.01

8.02

Other Work

A

In addition to and apart from the Work under the Contract Documents, the Owner may
perform other work at or adjacent to the Site. Such other work may be performed by Owner’s
employees, or through contracts between the Owner and third parties. Owner may also
arrange to have third-party utility owners perform work on their utilities and facilities at or
adjacent to the Site.

If Owner performs other work at or adjacent to the Site with Owner’s employees, or
through contracts for such other work, then Owner shall give Contractor written notice
thereof prior to starting any such other work. If Owner has advance information regarding the
start of any utility work at or adjacent to the Site, Owner shall provide such information to
Contractor.

Contractor shall afford each other contractor that performs such other work, each utility
owner performing other work, and Owner, if Owner is performing other work with Owner’s
employees, proper and safe access to the Site, and provide a reasonable opportunity for
the introduction and storage of materials and equipment and the execution of such other
work. Contractor shall do all cutting, fitting, and patching of the Work that may be required
to properly connect or otherwise make its several parts come together and properly integrate
with such other work. Contractor shall not endanger any work of others by cutting,
excavating, or otherwise altering such work; provided, however, that Contractor may cut
or alter others' work with the written consent of Engineer and the others whose work will
be affected.

If the proper execution or results of any part of Contractor’s Work depends upon work
performed by others under this Article 8, Contractor shall inspect such other work and
promptly report to Engineer in writing any delays, defects, or deficiencies in such other
work that render it unavailable or unsuitable for the proper execution and results of
Contractor’s Work. Contractor’s failure to so report will constitute an acceptance of such
other work as fit and proper for integration with Contractor’'s Work except for latent
defects and deficiencies in such other work.

Coordination

A.

If Owner intends to contract with others for the performance of other work at or adjacent
to the Site, to perform other work at or adjacent to the Site with Owner’s employees, or to
arrange to have utility owners perform work at or adjacent to the Site, the following will be
set forth in the Project Manual or provided to Contractor prior to the start of any such
other work:
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B.

1. the identity of the individual or entity that will have authority and responsibility for
coordination of the activities among the various contractors;

2. an itemization of the specific matters to be covered by such authority and
responsibility; and

3. the extent of such authority and responsibilities.

Unless otherwise provided in the Project Manual, Owner shall have sole authority and
responsibility for such coordination.

8.03  Legal Relationships

A

If, in the course of performing other work at or adjacent to the Site for Owner, the Owner’s
employees, any other contractor working for Owner, or any utility owner causes damage to
the Work or to the property of Contractor or its Subcontractors, or delays, disrupts,
interferes with, or increases the scope or cost of the performance of the Work, through
actions or inaction, then Contractor shall be entitled to an equitable adjustment in the
Contract Price or the Contract Times, or both. Contractor must submit any Change Proposal
seeking an equitable adjustment in the Contract Price or the Contract Times under this
paragraph within 30 days of the damaging, delaying, disrupting, or interfering event. The
entitlement to, and extent of, any such equitable adjustment shall take into account
information (if any) regarding such other work that was provided to Contractor in the Contract
Documents prior to the Owner’s execution of this Contract. When applicable, any such
equitable adjustment in Contract Price shall be conditioned on Contractor assigning to Owner
all Contractor’s rights against such other contractor or utility owner with respect to the
damage, delay, disruption, or interference that is the subject of the adjustment and such
adjustment must be necessary for Contractor’s ability to complete the Work within the
Contract Times.

Contractor shall take reasonable and customary measures to avoid damaging, delaying,
disrupting, or interfering with the work of Owner, any other contractor, or any utility owner
performing other work at or adjacent to the Site. If Contractor fails to take such measures
and as a result damages, delays, disrupts, or interferes with the work of any such other
contractor or utility owner, then Owner may impose a set-off against payments due to
Contractor, and assign to such other contractor or utility owner the Owner’s contractual rights
against Contractor with respect to the breach of the obligations set forth in this paragraph.

When Owner is performing other work at or adjacent to the Site with Owner’s employees,
Contractor shall be liable to Owner for damage to such other work, and for the reasonable
direct delay, disruption, and interference costs incurred by Owner as a result of
Contractor’s failure to take reasonable and customary measures with respect to Owner’s
other work. In response to such damage, delay, disruption, or interference, Owner may
impose a set-off against payments due to Contractor.

If Contractor damages, delays, disrupts, or interferes with the work of any other contractor,
or any utility owner performing other work at or adjacent to the Site, through Contractor’s
failure to take reasonable and customary measures to avoid such impacts, or if any claim
arising out of Contractor’s actions, inactions, or negligence in performance of the Work at
or adjacent to the Site is made by any such other contractor or utility owner against
Contractor, Owner, or Engineer, then Contractor shall (1) promptly attempt to settle the claim
as to all parties through negotiations with such other contractor or utility owner, or
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otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law,
and (2) indemnify and hold harmless Owner and those identified in Paragraph 7.18.A.

ARTICLE 9 — OWNER’S RIGHTS AND RESPONSIBILITIES

9.01

9.02

9.03

9.04

9.05

9.06

9.07

9.08

9.09

Right to Assurance

A. If at any time prior to completion of performance under this Contract, the Owner has
reason to believe that Contractor does not intend or is unable to fully perform under this
Contract, the Owner may demand in writing that Contractor submit written assurance of its
intent to complete performance. Failure to provide assurance within fourteen (14)
business days of issuance of such demand shall constitute a material breach.

Communications to Contractor

A. Except as otherwise provided in these General Conditions, Owner shall issue all
communications to Contractor through Engineer.

Replacement of Engineer

A. Owner may at its discretion appoint an engineer to replace Engineer. The replacement
engineer’s status under the Contract Documents shall be that of the former Engineer.

Furnish Data

A. Owner shall promptly furnish the data required of Owner under the Contract Documents.
Pay When Due

A. Owner shall make payments to Contractor when they are due as provided in the Contract.
Lands and Easements; Reports, Tests, and Drawings

A. Owner’s duties with respect to providing lands and easements are set forth in Paragraph
5.01.

B. Owner’s duties with respect to providing engineering surveys to establish reference points
are set forth in Paragraph 4.02.

C. Article 5 refers to Owner’s identifying and making available to Contractor copies of reports
of explorations and tests of conditions at the Site, and drawings of physical conditions relating
to existing surface or subsurface structures at the Site.

Change Orders
A. Owner’s responsibilities with respect to Change Orders are set forth in Article 11.
Inspections, Tests, and Approvals

A. Owner’s responsibility with respect to certain inspections, tests, and approvals is set forth
in Paragraph 14.02.B.

Limitations on Owner’s Responsibilities

A. The Owner shall not supervise, direct, or have control or authority over, nor be responsible
for, Contractor’s means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Owner will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.
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9.10 Undisclosed Hazardous Environmental Condition

A.

Owner’s responsibility in respect to an undisclosed Hazardous Environmental Condition is
set forth in Paragraph 5.06.

9.11  Safety Programs

A

B.

While at the Site, Owner’s employees and representatives shall comply with the specific
applicable requirements of Contractor’'s safety programs of which Owner has been
informed.

Owner shall furnish copies of any applicable Owner safety programs to Contractor.

ARTICLE 10 — ENGINEER’S STATUS DURING CONSTRUCTION

10.01 Owner’s Representative

A

Engineer will be Owner’s representative during the construction period. The duties and
responsibilities and the limitations of authority of Engineer as Owner’s representative
during construction are set forth in this Contract.

No payment shall be authorized or remitted to the Contractor unless and until the Owner’s
Representative, or his/her successor or designee, approves in writing in advance the work
performed or services provided under this Contract, and has given prior written approval of
invoice(s), billing(s), or payment application(s) submitted to the Owner. All invoices must
be supported by adequate verification, documentation, and itemization of all required Project
deliverables received by the Owner.

Any cooperative or joint supervision, or joint approval authority involving person(s) other
than the Owner's Representative, whether Owner’s staff or other person(s), shall be
conducted through a duly approved and executed cooperative agreement that sets forth
the extent of decision-making, supervision, and approval authority of the Owner's
Representative and such other person(s).

10.02 Visits to Site

A.

Engineer will make visits to the Site at intervals appropriate to the various stages of
construction as Engineer deems necessary in order to observe, as an experienced and
qualified design professional, the progress that has been made and the quality of the
various aspects of Contractor’s executed Work. Based on information obtained during such
visits and observations, Engineer, for the benefit of Owner, will determine, in general, if the
Work is proceeding in accordance with the Contract Documents. Engineer will not be required
to make exhaustive or continuous inspections on the Site to check the quality or quantity
of the Work. Engineer’s efforts will be directed toward providing for Owner a greater degree
of confidence that the completed Work will conform generally to the Contract
Documents. On the basis of such visits and observations, Engineer will keep Owner
informed of the progress of the Work and will endeavor to guard Owner against defective
Work.

Engineer’s visits and observations are subject to all the limitations on Engineer’s authority
and responsibility set forth in Paragraph 10.08. Particularly, but without limitation, during
or as a result of Engineer’s visits or observations of Contractor’'s Work, Engineer will not
supervise, direct, control, or have authority over or be responsible for Contractor’s means,
methods, techniques, sequences, or procedures of construction, or the safety precautions
and programs incident thereto, or for any failure of Contractor to comply with Laws and
Regulations applicable to the performance of the Work.
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10.03

10.04

10.05

10.06

10.07

10.08

Project Representative

A. The Engineer will furnish a Resident Project Representative to represent Engineer at the
Site and assist Engineer in observing the progress and quality of the Work. The authority
and responsibilities of the Resident Project Representative will be as provided in Paragraph
10.08 and further detailed in the Technical Specifications. If Owner designates another
representative or agent to represent Owner at the Site who is not Engineer’s consultant,
agent, or employee, the responsibilities and authority and limitations thereon of such other
individual or entity will be as provided in the Project Manual.

Rejecting Defective Work
A. Engineer has the authority to reject Work in accordance with Article 14.
Shop Drawings, Change Orders and Payments

A. Engineer’s authority, and limitations thereof, as to Shop Drawings and Samples, are set
forth in Paragraph 7.16.

B. Engineer’s authority, and limitations thereof, as to design calculations and design drawings
submitted in response to a delegation of professional design services, if any, are set forth in
Paragraph 7.19.

C. Engineer’s authority as to Change Orders is set forth in Article 11.
D. Engineer’s authority as to Applications for Payment is set forth in Article 15.
Determinations for Unit Price Work

A. Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor as set forth in Paragraph 13.02.

Decisions on Requirements of Contract Documents and Acceptability of Work

A. Engineer will render decisions regarding the requirements of the Contract Documents, and
judge the acceptability of the Work, pursuant to the specific procedures set forth herein for
initial interpretations, Change Proposals, and acceptance of the Work. In rendering such
decisions and judgments, Engineer will not show partiality to Owner or Contractor, and will
not be liable to Owner, Contractor, or others in connection with any proceedings,
interpretations, decisions, or judgments conducted or rendered in good faith.

Limitations on Engineer’s Authority and Responsibilities

A. Neither Engineer’s authority or responsibility under this Article 10 or under any other
provision of the Contract, nor any decision made by Engineer in good faith either to
exercise or not exercise such authority or responsibility or the undertaking, exercise, or
performance of any authority or responsibility by Engineer, shall create, impose, or give rise
to any duty in contract, tort, or otherwise owed by Engineer to Contractor, any Subcontractor,
any Supplier, any other individual or entity, or to any surety for or employee or agent of any
of them.

B. Engineer will not supervise, direct, control, or have authority over or be responsible for
Contractor’s means, methods, techniques, sequences, or procedures of construction, or the
safety precautions and programs incident thereto, or for any failure of Contractor to
comply with Laws and Regulations applicable to the performance of the Work. Engineer will
not be responsible for Contractor’s failure to perform the Work in accordance with the
Contract Documents.
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C. Engineer will not be responsible for the acts or omissions of Contractor or of any
Subcontractor, any Supplier, or of any other individual or entity performing any of the
Work.

D. Engineer’s review of the final Application for Payment and accompanying documentation
and all maintenance and operating instructions, schedules, guarantees, bonds, certificates
of inspection, tests and approvals, and other documentation required to be delivered by
Paragraph 15.06.A will only be to determine generally that their content complies with the
requirements of, and in the case of certificates of inspections, tests, and approvals, and
other documentation required to be delivered by Paragraph 15.06.A shall be to determine
compliance with the Contract Documents.

E. The limitations upon authority and responsibility set forth in this Paragraph 10.08 shall also
apply to the Resident Project Representative, if any.

10.09 Compliance with Safety Program

A. While at the Site, Engineer’s employees and representatives will comply with the specific
applicable requirements of Owner’s and Contractor’s safety programs and procedures (if
any) of which Engineer has been informed.

ARTICLE 11 — AMENDING THE CONTRACT DOCUMENTS; CHANGES IN THE WORK

11.01 Amending and Supplementing Contract Documents

A. The Contract Documents may be amended or supplemented by a Change Order, a Work
Change Directive, or a Field Order.

1. Change Order

a. If an amendment or supplement to the Contract Documents includes a change in
the Contract Price or the Contract Times, such amendment or supplement must
be set forth in a Change Order. A Change Order also may be used to establish
amendments and supplements of the Contract Documents that do not affect the
Contract Price or Contract Times.

b. Owner and Contractor may amend those terms and conditions of the Contract
Documents that do not involve (1) the performance or acceptability of the Work,
(2) the design (as set forth in the Drawings, Specifications, or otherwise), or (3)
other engineering or technical matters, without the recommendation of the
Engineer. Such an amendment shall be set forth in a Change Order.

c. 20% Limitation if Bid used. If the Original Contract Amount is based on a “Bid”
submitted by the Contractor and accepted by the Navajo Nation, pursuant to 2
N.N.C. §223(F), such modifications shall not exceed, in the aggregate, twenty
percent (20%) of the accepted Bid.

2. Work Change Directives: A Work Change Directive will not change the Contract Price
or the Contract Times but is evidence that the parties expect that the modification
ordered or documented by a Work Change Directive will be incorporated in a
subsequently issued Change Order, following negotiations by the parties as to the
Work Change Directive’s effect, if any, on the Contract Price and Contract Times; or, if
negotiations are unsuccessful, by a determination under the terms of the Contract
Documents governing adjustments, expressly including Paragraph 11.04 regarding
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change of Contract Price. Contractor must submit any Change Proposal seeking an
adjustment of the Contract Price or the Contract Times, or both, no later than 30 days
after the completion of the Work set out in the Work Change Directive. Owner must
submit an Owner’s Claim seeking an adjustment of the Contract Price or the Contract
Times, or both, no later than 60 days after issuance of the Work Change Directive.

3. Field Orders: Engineer may authorize minor changes in the Work if the changes do not
involve an adjustment in the Contract Price or the Contract Times and are compatible
with the design concept of the completed Project as a functioning whole as indicated
by the Contract Documents. Such changes will be accomplished by a Field Order and
will be binding on Owner and also on Contractor, which shall perform the Work
involved promptly. If Contractor believes that a Field Order justifies an adjustment in
the Contract Price or Contract Times, or both, then before proceeding with the Work
at issue, Contractor shall submit a Change Proposal as provided herein.

Approval required for any modification, Change Order, or Contract Price over 10%: Every
modification, Change Order, or Contract Price that exceeds ten percent (10%) of the
Original Contract Amount shall be approved in advance by the Owner’s Representative, in
accordance with 12 N.N.C. § 345.

11.02 Unilateral Changes in the Work by Owner

A.

Without invalidating the Contract and without notice to any surety, Owner may, at any
time or from time to time, order additions, deletions, or revisions in the Work. The Owner
shall give timely written notice as defined in the Contract, or if not therein defined, upon
thirty (30) calendar days’ prior written notice for such unilateral changes. Such changes
shall be supported by Engineer’s recommendation, to the extent the change involves the
design (as set forth in the Drawings, Specifications, or otherwise), or other engineering or
technical matters. Such changes may be accomplished by a Change Order, if Owner and
Contractor have agreed as to the effect, if any, of the changes on Contract Times or
Contract Price; or by a Work Change Directive. Upon receipt of any such document,
Contractor shall promptly proceed with the Work involved; or, in the case of a deletion in
the Work, promptly cease construction activities with respect to such deleted Work. Added
or revised Work shall be performed under the applicable conditions of the Contract
Documents. Nothing in this paragraph shall obligate Contractor to undertake work that
Contractor reasonably concludes cannot be performed in a manner consistent with
Contractor’s safety obligations under the Contract Documents or Laws and Regulations.

The Contractor agrees that payment for additional work/goods/services provided in
accordance with such changes described in this paragraph shall be determined in the same
manner as all costs for such work/goods/services included in the Contract Amount, unless
the Contractor provides written justification for any cost increase and the Owner’s
Representative, in his/her sole discretion, approves such increase. Such additional
payments must be approved via a Change Order.

11.03 Unauthorized Changes in the Work

A.

Contractor shall not be entitled to an increase in the Contract Price or an extension of the
Contract Times with respect to any work performed that is not required by the Contract
Documents, if such work is not approved prior to commencement in a Change Order in
accordance with Article 11, except in the case of an emergency as provided in Paragraph
7.15 or in the case of uncovering Work as provided in Paragraph 14.05.

EJCDC® C-700 NN, Standard General Conditions and Navajo Nation Supplemental Conditions of the Construction Contract.

Copyright © 2013 National Society of Professional Engineers, American Council of Engineering Companies,
and American Society of Civil Engineers. All rights reserved. Page 45 of 67



11.04 Change of Contract Price

A. The Contract Price may only be changed by a duly approved Change Order in accordance
with this Article 11.

An adjustment in the Contract Price will be determined as follows:

B.

C.

1.

where the Work involved is covered by unit prices contained in the Contract
Documents, then by application of such unit prices to the quantities of the items
involved (subject to the provisions of Paragraph 13.02); or

where the Work involved is not covered by unit prices contained in the Contract
Documents, then by a mutually agreed lump sum; or

where the Work involved is not covered by unit prices contained in the Contract
Documents and the parties do not reach mutual agreement to a lump sum, then on
the basis of the Cost of the Work (determined as provided in Paragraph 13.01).

Contractor’s Fee under a change in Contract Price shall be determined as follows:

1.

a mutually acceptable fixed fee or if a fixed fee is not agreed upon, then a fee based on
the Unit Price Work.

no fee shall be payable on the basis of costs itemized under Paragraph 13.01.B.4,
13.01.B.5,and 13.01.C.

11.05 Change of Contract Times

A. The Contract Times may only be changed by a Change Order.

B.

An adjustment of the Contract Times shall be subject to the limitations set forth in
Paragraph 4.04, concerning delays in Contractor’s progress.

11.06 Change Proposals

A.

Contractor shall submit a Change Proposal to Engineer to (1) request an adjustment in the
Contract Times or Contract Price; (2) appeal an initial decision by Engineer concerning the
requirements of the Contract Documents or relating to the acceptability of the Work under
the Contract Documents; (3) contest a set-off against payment due; or (4) seek other relief
under the Contract. The Change Proposal shall specify any proposed change in Contract Times
or Contract Price, or both, or other proposed relief, and explain the reason for the proposed
change, with citations to any governing or applicable provisions of the Contract Documents.

1.

3.

Procedures: Contractor shall submit each Change Proposal to Engineer promptly (but
in no event later than 30 days) after the start of the event giving rise thereto, or after
such initial decision. The Contractor shall submit supporting data, information, and
materials regarding the proposed change, to the Engineer and Owner within 15 days
after the submittal of the Change Proposal. Engineer shall advise Owner regarding the
Change Proposal.

Engineer’s Action: Engineer will review each Change Proposal and, within 30 days after
receipt of the Contractor’s supporting data, either deny the Change Proposal in whole,
approve it in whole, or deny it in part and approve it in part. Such actions shall be in
writing, with a copy provided to Owner and Contractor. If Engineer does not take
action on the Change Proposal within 30 days, then either Owner or Contractor may at
any time thereafter submit a letter to the other party indicating that as a result of
Engineer’s inaction the Change Proposal is deemed denied, thereby commencing the
time for appeal of the denial under Article 12.

Binding Decision: Engineer’s decision will be final and binding upon Owner and
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Contractor, unless Owner or Contractor appeals the decision by filing an Owner’s
Claim or Contractor’s Claim under Article 12.

4. Owner’s Approval: For a Change Proposal to take effect, the Owner must give written
approval of any Change Proposal in accordance with Article 11.

Resolution of Certain Change Proposals: If the Change Proposal does not involve the design
(as set forth in the Drawings, Specifications, or otherwise), the acceptability of the Work, or
other engineering or technical matters, then Engineer will notify the parties that the
Engineer is unable to resolve the Change Proposal. For purposes of further resolution of
such a Change Proposal, such notice shall be deemed a denial, and Contractor may choose
to seek resolution under the terms of Article 12.

11.07 Execution of Change Orders

A. The Engineer may issue appropriate Change Orders covering:

1. changes in the Contract Price or Contract Times which are agreed to by the parties,
including any undisputed sum or amount of time for Work actually performed in
accordance with a Work Change Directive;

2. changes in Contract Price resulting from an Owner set-off, unless Contractor has duly
contested such set-off;

3. changes in the Scope of Work for the Project which are: (a) ordered by Owner
pursuant to Paragraph 11.02, (b) required because of Owner’s acceptance of defective
Work under Paragraph 14.03 or Owner’s correction of defective Work under
Paragraph 14.07, or (c) agreed to by the parties, subject to the need for Engineer’s
recommendation if the change in the Work involves the design (as set forth in the
Drawings, Specifications, or otherwise), or other engineering or technical matters; and

4. changes in the Contract Price or Contract Times, or other changes, which embody the
substance of any final and binding results under Paragraph 11.06, or Article 12.

11.08 Notification to Surety

A.

If the provisions of any bond require notice to be given to a surety of any change affecting
the Scope of the Work for the Project or the provisions of the Contract Documents
(including, but not limited to, Contract Price or Contract Times), the giving of any such
notice will be Contractor’s responsibility. The amount of each applicable bond will be adjusted
to reflect the effect of any such change.

ARTICLE 12 — JURISDICTION, SOVEREIGN IMMUNITY, CLAIMS; DISPUTE RESOLUTION

12.01 Navajo Nation Jurisdiction

A.

By voluntarily entering into and executing this Contract, the Contractor expressly consents
to the full territorial, administrative, legislative, executive and judicial jurisdiction of the
Navajo Nation, including but not limited to, the jurisdiction to regulate, adjudicate disputes,
and to levy fines or enter judgments for injunctive relief and/or compensatory and punitive
damages, in connection with all activities conducted by the Contractor within the Navajo
Nation or which have a proximate (legal) effect on persons or property within the Navajo
Nation. The Contractor hereby acknowledges and agrees that this Contract constitutes a
voluntary consensual relationship between the Contractor and the government of the
Navajo Nation.
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12.02 Sovereign Immunity

A.

Nothing in this Contract shall be considered a waiver, express or implied, of the sovereign
immunity of the Navajo Nation, except to the limited extent provided for in the Navajo
Sovereign Immunity Act, as amended, at 1 N.N.C. §§551 et seq.

12.03 Claims; Dispute Resolution

A.

Any claim (including an Owner’s Claim and Contractor’s Claim), dispute, or other matter in
question arising out of or relating to this Contract shall be resolved by the negotiation and
arbitration proceedings set forth in this Article.

Negotiation: The parties shall endeavor to resolve claims, disputes or other matters
between them by informal good faith negotiation, which negotiation period shall not
exceed thirty (30) calendar days, commencing as of the receipt by either party of the other
party’s written “Notice to Invoke Dispute Resolution Procedures.”

Arbitration: |If the negotiation provided for in Paragraph 12.03.B herein does not result in
resolution of the parties’ dispute within thirty (30) calendar days of commencement of
negotiation, then, unless the parties agree in writing to extend the time for negotiation, either
party may invoke arbitration according to the procedures referenced in the Navajo
Sovereign Immunity Act, as amended, at 1 N.N.C. §554(J) and §554(K), and in the Navajo
Nation Arbitration Act, as amended, at 7 N.N.C. §§1101 et seq. Arbitration shall be
conducted under the Commercial Arbitration Rules of the American Arbitration Association,
except as such rules are modified by the following:

1. unless otherwise agreed to in writing by the parties, all arbitration proceedings shall
be held in Window Rock, Arizona; and

2. the arbitration shall be conducted by a single arbitrator selected by the Owner, unless
one of the parties’ claims exceeds $1,000,000.00, exclusive of interest, costs, and fees;
in such case the arbitration shall be conducted by a panel consisting of three (3)
arbitrators, one of which shall be chosen by each party, with the two arbitrators choosing
the third; at least one arbitrator shall possess at least ten (10) years of experience in
Indian Law; and

3. a Notice of Intent to Invoke Arbitration shall be filed in strict compliance with the
notice requirements of the Navajo Sovereign Immunity Act, at 1 N.N.C. §555; and

4. whether as a result of an arbitration provided for herein or of any judicial action to
enforce an arbitration award resulting from such arbitration, any award against the
Owner shall be in strict conformance with the provisions of 1 N.N.C. §554(K) 1-6; and

5. whether in the context of an arbitration provided for herein or any judicial action to
enforce an arbitration award resulting from arbitration, Navajo Nation laws and
regulations shall exclusively govern the interpretation of this Contract, the arbitration
provisions herein, the arbitration procedures conducted pursuant thereto, and the
application of all provisions of the Contract to the Contractor, and

6. pursuant to 1 N.N.C. § 554(J)-(K) and 7 N.N.C. §1102, the appropriate Navajo Nation
district court shall have exclusive jurisdiction to compel the Owner’s participation in an
arbitration, and shall have exclusive jurisdiction to enforce, modify, or vacate an
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arbitration award resulting from such arbitration; neither party may recover from the
other any attorney fees or costs.

Waiver of Suit: The negotiation and arbitration provisions herein shall constitute the sole
and exclusive procedural remedy to any dispute or controversy arising from this Contract.
Commencement of negotiation or arbitration shall be a complete defense to any suit,
claim, action or proceeding in any federal, state, or tribal judicial or administrative tribunal,
with respect to any dispute or controversy arising out of this Contract.

Post-termination; Post-expiration: Regarding any dispute arising from this Contract, the
dispute resolution procedures set forth herein shall survive the termination or expiration of
this Contract.

Challenges limited: By entering into this Contract, the Contractor expressly covenants and
agrees that it shall not contest or challenge the territorial, administrative, legislative,
executive or judicial jurisdiction of the Navajo Nation on the basis that such jurisdiction is
inconsistent with the status of the Navajo Nation as an Indian tribal Nation, or that the Navajo
Nation government is not a government of general jurisdiction, or that the Navajo Nation
government does not possess full police power (i.e., the power to legislate and regulate for
the public’s general health and welfare) over all lands, persons, activities, transactions, or
occurrences within its territorial boundaries, or on any other basis not generally applicable in
a similar challenge to the jurisdiction of a state government.

Partial Approval: If the party receiving a claim approves the claim in part and denies it in
part, such action shall be final and binding unless within 30 days of such action the other
party invokes the procedure set forth in Article 12.

12.04 Navajo Nation Department of Justice Approval

A.

Pursuant to 1 N.N.C. §554(J)(2) and (K)(2), Navajo Nation Department of Justice approval is
required for all agreements that include a limited waiver of sovereign immunity to compel
or enforce arbitration under the Navajo Nation Arbitration Act, as amended, 7 N.N.C. §1101
et seq. The previous sentence and the Navajo Nation Department of Justice’s signature are
required on the signature page of C-520.

ARTICLE 13 — COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK

13.01 Cost of the Work

A.

The term Cost of the Work means the sum of all costs necessary for the proper
performance of the Work at issue.

Costs Excluded: The term Cost of the Work shall not include any of the following items:

1. Payroll costs and other compensation of Contractor’s officers, executives, principals
(of partnerships and sole proprietorships), general managers, safety managers,
engineers, architects, estimators, attorneys, auditors, accountants, purchasing and
contracting agents, expediters, timekeepers, clerks, and other personnel employed by
Contractor, whether at the Site or in Contractor’s principal or branch office for general
administration of the Work. The payroll costs and other compensation excluded here
are to be considered administrative costs covered by the Contractor’s fee.

2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at
the Site.
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3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital
employed for the Work and charges against Contractor for delinquent payments.

4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or
indirectly employed by any of them or for whose acts any of them may be liable,
including but not limited to, the correction of defective Work, disposal of materials or
equipment wrongly supplied, and making good any damage to property.

5. Other overhead or general expense costs of any kind and the costs of any item not
specifically and expressly included in Paragraph 13.01.B.

Contractor’s Fee: When the Work as a whole is performed on the basis of cost-plus,
Contractor’s fee shall be determined as set forth in the Contract. When the value of any
Work covered by a Change Order, Change Proposal, Claim, set-off, or other adjustment in
Contract Price is determined on the basis of Cost of the Work, Contractor’s fee shall be
determined as set forth in Paragraph 11.04.C.

Contingency Allowance: Contractor agrees that a contingency allowance, if any, is for the
sole use of Owner to cover unanticipated costs.

Prior to final payment, an appropriate Change Order will be issued as recommended by
Engineer to reflect actual amounts due Contractor on account of Work covered by allowances,
and the Contract Price shall be correspondingly adjusted.

13.02 Unit Price Work

A

Where the Contract Documents provide that all or part of the Work is to be Unit Price
Work, initially the Contract Price will be deemed to include for all Unit Price Work an
amount equal to the sum of the unit price for each separately identified item of Unit Price
Work times the estimated quantity of each item as indicated in the Contract.

The estimated quantities of items of Unit Price Work are not guaranteed and are solely for
the purpose of comparison of Bids and determining an initial Contract Price. Payments to
Contractor for Unit Price Work will be based on actual quantities.

Each unit price will be deemed to include an amount considered by Contractor to be
adequate to cover Contractor’s overhead and profit for each separately identified item.

Engineer will determine the actual quantities and classifications of Unit Price Work
performed by Contractor. Engineer will review with Contractor the Engineer’s preliminary
determinations on such matters before rendering a written decision thereon (by
recommendation of an Application for Payment or otherwise). Engineer’s written decision
thereon will be final and binding (except as modified by Engineer to reflect changed factual
conditions or more accurate data) upon Owner and Contractor, subject to the provisions of
the following subsection.

Within 30 days of Engineer’s written decision under the preceding paragraph, Contractor
may submit a Change Proposal, or Owner may file a Claim, seeking an adjustment in the
Contract Price if:

1. the quantity of any item of Unit Price Work performed by Contractor differs materially
and significantly from the estimated quantity of such item indicated in the Contract;

2. thereis no corresponding adjustment with respect to any other item of Work; and

3. Contractor believes that it is entitled to an increase in Contract Price as a result of
having incurred additional expense or Owner believes that Owner is entitled to a
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decrease in Contract Price, and the parties are unable to agree as to the amount of any
such increase or decrease.

ARTICLE 14 — TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE OF DEFECTIVE

WORK

14.01 Access to Work

A

Owner, Engineer, their consultants and other representatives and personnel of Owner,
independent testing laboratories, and authorities having jurisdiction will have access to the
Site and the Work at reasonable times for their observation, inspection, and testing.
Contractor shall provide them proper and safe conditions for such access and advise them
of Contractor’s safety procedures and programs so that they may comply therewith as
applicable.

14.02 Tests, Inspections, and Approvals

A.

Contractor shall give Engineer timely notice of readiness of the Work (or specific parts
thereof) for all required inspections and tests, and shall cooperate with inspection and testing
personnel to facilitate required inspections and tests.

Owner shall retain and pay for the services of an independent inspector, testing laboratory,
or other qualified individual or entity to perform all inspections and tests expressly required
by the Contract Documents to be furnished and paid for by Owner, except that costs
incurred in connection with tests or inspections of covered Work shall be governed by the
provisions of Paragraph 14.05.

If Laws or Regulations of any public body having jurisdiction require any Work (or part
thereof) specifically to be inspected, tested, or approved by an employee or other
representative of such public body, Contractor shall assume full responsibility for arranging
and obtaining such inspections, tests, or approvals, pay all costs in connection therewith,
and furnish Engineer the required certificates of inspection or approval.

Contractor shall be responsible for arranging, obtaining, and paying for all inspections and
tests required:

1. by the Contract Documents, unless the Contract Documents expressly allocate
responsibility for a specific inspection or test to Owner;

2. to attain Owner’s and Engineer’s acceptance of materials or equipment to be
incorporated in the Work;

3. by manufacturers of equipment furnished under the Contract Documents;

4. for testing, adjusting, and balancing of mechanical, electrical, and other equipment to
be incorporated into the Work; and

5. for acceptance of materials, mix designs, or equipment submitted for approval prior to
Contractor’s purchase thereof for incorporation in the Work.

Such inspections and tests shall be performed by independent inspectors, testing
laboratories, or other qualified individuals or entities acceptable to Owner and Engineer.

If the Contract Documents require the Work (or part thereof) to be approved by Owner,
Engineer, or another designated individual or entity, then Contractor shall assume full
responsibility for arranging and obtaining such approvals.
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If any Work (or the work of others) that is to be inspected, tested, or approved is covered
by Contractor without written concurrence of Engineer, Contractor shall, if requested by
Engineer, uncover such Work for observation. Such uncovering shall be at Contractor’s
expense unless Contractor had given Engineer timely notice of Contractor’s intention to
cover the same and Engineer had not acted with reasonable promptness in response to
such notice.

14.03 Defective Work

A.

Contractor’s Obligation: It is Contractor’s obligation to assure that the Work is not
defective.

Engineer’s Authority: Engineer has the authority to determine whether Work is defective,
and to reject defective Work.

Notice of Defects: Prompt notice of all defective Work of which Owner or Engineer has
actual knowledge will be given to Contractor.

Correction, or Removal and Replacement: Promptly after receipt of written notice of
defective Work, Contractor shall correct all such defective Work, whether or not fabricated,
installed, or completed, or, if Engineer has rejected the defective Work, remove it from the
Project and replace it with Work that is not defective.

Preservation of Warranties: When correcting defective Work, Contractor shall take no
action that would void or otherwise impair Owner’s special warranty and guarantee, if any,
on said Work.

Costs and Damages: In addition to its correction, removal, and replacement obligations
with respect to defective Work, Contractor shall pay all claims, costs, losses, and damages
arising out of or relating to defective Work, including but not limited to the cost of the
inspection, testing, correction, removal, replacement, or reconstruction of such defective
Work, fines levied against Owner by governmental authorities because the Work is
defective, and the costs of repair or replacement of work of others resulting from defective
Work. Prior to final payment, if Owner and Contractor are unable to agree as to the
measure of such claims, costs, losses, and damages resulting from defective Work, then Owner
may impose a reasonable set-off against payments due under Article 15.

14.04 Acceptance of Defective Work

A.

If, instead of requiring correction or removal and replacement of defective Work, Owner
prefers to accept it, Owner may do so (subject, if such acceptance occurs prior to final
payment, to Engineer’s confirmation that such acceptance is in general accord with the design
intent and applicable engineering principles, and will not endanger public safety). Contractor
shall pay all claims, costs, losses, and damages attributable to Owner’s evaluation of
and determination to accept such defective Work (such costs to be approved by Engineer as
to reasonableness), and for the diminished value of the Work to the extent not otherwise
paid by Contractor. If any such acceptance occurs prior to final payment, the necessary
revisions in the Contract Documents with respect to the Work shall be incorporated in a
Change Order. If the parties are unable to agree as to the decrease in the Contract Price,
reflecting the diminished value of Work so accepted, then Owner may impose a
reasonable set-off against payments due under Article 15. If the acceptance of defective
Work occurs after final payment, Contractor shall pay an appropriate amount to Owner.
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14.05 Uncovering Work

A.

Engineer has the authority to require special inspection or testing of the Work, whether or
not the Work is fabricated, installed, or completed.

If any Work is covered contrary to the written request of Engineer, then Contractor shall, if
requested by Engineer, uncover such Work for Engineer’s observation, and then replace
the covering, all at Contractor’s expense.

If Engineer considers it necessary or advisable that covered Work be observed by Engineer
or inspected or tested by others, then Contractor, at Engineer’s request, shall uncover,
expose, or otherwise make available for observation, inspection, or testing as Engineer may
require, that portion of the Work in question, and provide all necessary labor, material, and
equipment.

1. If it is found that the uncovered Work is defective, Contractor shall be responsible for
all claims, costs, losses, and damages arising out of or relating to such uncovering,
exposure, observation, inspection, and testing, and of satisfactory replacement or
reconstruction (including but not limited to all costs of repair or replacement of work
of others); and pending Contractor’s full discharge of this responsibility the Owner
shall be entitled to impose a reasonable set-off against payments due under Article 15.

2. If the uncovered Work is not found to be defective, Contractor shall be allowed an
increase in the Contract Price or an extension of the Contract Times, or both, directly
attributable to such uncovering, exposure, observation, inspection, testing,
replacement, and reconstruction. If the parties are unable to agree as to the amount
or extent thereof, then Contractor may submit a Change Proposal within 30 days of
the determination that the Work is not defective.

14.06 Owner May Stop the Work

A

If the Work is defective, or Contractor fails to supply sufficient skilled workers or suitable
materials or equipment, or fails to perform the Work in such a way that the completed
Work will conform to the Contract Documents, then Owner may order Contractor to stop
the Work, or any portion thereof, until the cause for such order has been eliminated; however,
this right of Owner to stop the Work shall not give rise to any duty on the part of Owner to
exercise this right for the benefit of Contractor, any Subcontractor, any Supplier, any other
individual or entity, or any surety for, or employee or agent of any of them.

14.07 Owner May Correct Defective Work

A.

If Contractor fails within a reasonable time after written notice from Engineer to correct
defective Work, or to remove and replace rejected Work as required by Engineer, or if
Contractor fails to perform the Work in accordance with the Contract Documents, or if
Contractor fails to comply with any other provision of the Contract Documents, then Owner
may, after seven days written notice to Contractor, correct or remedy any such deficiency.

In exercising the rights and remedies under this Paragraph 14.07, Owner shall proceed
expeditiously. In connection with such corrective or remedial action, Owner may exclude
Contractor from all or part of the Site, take possession of all or part of the Work and
suspend Contractor’s services related thereto, and incorporate in the Work all materials
and equipment stored at the Site or for which Owner has paid Contractor but which are
stored elsewhere. Contractor shall allow Owner, Owner’s representatives, agents and
employees, Owner’s other contractors, and Engineer and Engineer’s consultants access to
the Site to enable Owner to exercise the rights and remedies under this paragraph.
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All claims, costs, losses, and damages incurred or sustained by Owner in exercising the
rights and remedies under this Paragraph 14.07 will be charged against Contractor as set-
offs against payments due under Article 15. Such claims, costs, losses and damages will include
but not be limited to all costs of repair, or replacement of work of others destroyed or
damaged by correction, removal, or replacement of Contractor’s defective Work.

Contractor shall not be allowed an extension of the Contract Times because of any delay in
the performance of the Work attributable to the exercise by Owner of Owner’s rights and
remedies under this Paragraph 14.07.

ARTICLE 15 — PAYMENTS TO CONTRACTOR; SET-OFFS; COMPLETION; CORRECTION PERIOD

15.01 Progress Payments

A

Basis for Progress Payments: The Schedule of Values established as provided in Article 2 will
serve as the basis for progress payments and will be incorporated into a form of Application
for Payment acceptable to Engineer. Progress payments on account of Unit Price Work will
be based on the number of units completed during the pay period, as determined under
the provisions of Paragraph 13.02. Progress payments for cost-based Work will be based on
Cost of the Work completed by Contractor during the pay period.

Applications for Payments:

1. At least 20 days before the date established in the Contract for each progress payment
(but not more often than once a month), Contractor shall submit to Engineer for
review an Application for Payment filled out and signed by Contractor covering the
Work completed as of the date of the Application and accompanied by such
supporting documentation as is required by the Contract Documents. If payment is
requested on the basis of materials and equipment not incorporated in the Work but
delivered and suitably stored at the Site or at another location agreed to in writing, the
Application for Payment shall also be accompanied by a bill of sale, invoice, or other
documentation warranting that Owner has received the materials and equipment free
and clear of all Liens, and evidence that the materials and equipment are covered by
appropriate property insurance, a warehouse bond, or other arrangements to protect
Owner’s interest therein, all of which must be satisfactory to Owner.

2. Beginning with the second Application for Payment, each Application shall include an
affidavit of Contractor stating that all previous progress payments received on account
of the Work have been applied on account to discharge Contractor’s legitimate
obligations associated with prior Applications for Payment.

3. The amount of retainage with respect to progress payments will be as stipulated in the
Contract.

Review of Applications:

1. Engineer will, within 10 days after receipt of each Application for Payment, including
each resubmittal, either indicate in writing a recommendation of payment and present
the Application to Owner, or return the Application to Contractor indicating in writing
Engineer’s reasons for refusing to recommend payment. In the latter case, Contractor
may make the necessary corrections and resubmit the Application.

2. Engineer’s recommendation of any payment requested in an Application for Payment
will constitute a representation by Engineer to Owner, based on Engineer’s
observations of the executed Work as an experienced and qualified design
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professional, and on Engineer’s review of the Application for Payment and the
accompanying data and schedules, that to the best of Engineer’s knowledge, information
and belief:

a. the Work has progressed to the point indicated;

b. the quality of the Work is generally in accordance with the Contract Documents
(subject to an evaluation of the Work as a functioning whole prior to or upon
Substantial Completion, the results of any subsequent tests called for in the
Contract Documents, a final determination of quantities and classifications for
Unit Price Work under Paragraph 13.02, and any other qualifications stated in the
recommendation); and

c. the conditions precedent to Contractor’s being entitled to such payment appear
to have been fulfilled in so far as it is Engineer’s responsibility to observe the
Work.

3. By recommending any such payment Engineer will not thereby be deemed to have
represented that:

a. inspections made to check the quality or the quantity of the Work as it has been
performed have been exhaustive, extended to every aspect of the Work in progress,
or involved detailed inspections of the Work beyond the responsibilities specifically
assigned to Engineer in the Contract; or

b. there may not be other matters or issues between the parties that might entitle
Contractor to be paid additionally by Owner or entitle Owner to withhold
payment to Contractor.

4. Neither Engineer’s review of Contractor’'s Work for the purposes of recommending
payments nor Engineer’s recommendation of any payment, including final payment,
will impose responsibility on Engineer:

a. tosupervise, direct, or control the Work, or

b. for the means, methods, techniques, sequences, or procedures of construction,
or the safety precautions and programs incident thereto, or

c. for Contractor’s failure to comply with Laws and Regulations applicable to
Contractor’s performance of the Work, or

d. to make any examination to ascertain how or for what purposes Contractor has
used the money paid on account of the Contract Price, or

e. to determine that title to any of the Work, materials, or equipment has passed to
Owner free and clear of any Liens.

5. Engineer may refuse to recommend the whole or any part of any payment if, in
Engineer’s opinion, it would be incorrect to make the representations to Owner stated
in Paragraph 15.01.C.2.

6. Engineer will recommend reductions in payment (set-offs) necessary in Engineer’s
opinion to protect Owner from loss because:

a. the Work is defective, requiring correction or replacement;

b. the Contract Price has been reduced by Change Orders;
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Owner has been required to correct defective Work in accordance with Paragraph
14.07, or has accepted defective Work pursuant to Paragraph 14.04;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible; or

Engineer has actual knowledge of the occurrence of any of the events that would
constitute a default by Contractor and therefore justify termination for cause
under the Contract Documents.

D. Payment Becomes Due:

1. Ten days after presentation of the Application for Payment to Owner with Engineer’s
recommendation, the amount recommended (subject to any Owner set-offs) will
become due, and when due will be paid by Owner to Contractor.

E. Reductions in Payment by Owner:

1. In addition to any reductions in payment (set-offs) recommended by Engineer, Owner
is entitled to impose a set-off against payment based on any of the following:

a.

claims have been made against Owner on account of Contractor’s conduct in the
performance or furnishing of the Work, or Owner has incurred costs, losses, or
damages on account of Contractor’s conduct in the performance or furnishing of
the Work, including but not limited to claims, costs, losses, or damages from
workplace injuries, adjacent property damage, non-compliance with Laws and
Regulations, and patent infringement;

Contractor has failed to take reasonable and customary measures to avoid
damage, delay, disruption, and interference with other work at or adjacent to the
Site;

Contractor has failed to provide and maintain required bonds or insurance;

Owner has been required to remove or remediate a Hazardous Environmental
Condition for which Contractor is responsible;

Owner has incurred extra charges or engineering costs related to submittal
reviews, evaluations of proposed substitutes, tests and inspections, or return
visits to manufacturing or assembly facilities;

the Work is defective, requiring correction or replacement;

Owner has been required to correct defective Work in accordance with Paragraph
14.07, or has accepted defective Work pursuant to Paragraph 14.04;

the Contract Price has been reduced by Change Orders;

an event that would constitute a default by Contractor and therefore justify a
termination for cause has occurred;

liguidated damages have accrued as a result of Contractor’s failure to achieve
Milestones, Substantial Completion, or final completion of the Work;

Liens have been filed in connection with the Work, except where Contractor has
delivered a specific bond satisfactory to Owner to secure the satisfaction and
discharge of such Liens;

there are other items entitling Owner to a set off against the amount
recommended.
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2. If Owner imposes any set-off against payment, whether based on its own knowledge
or on the written recommendations of Engineer, Owner will give Contractor
immediate written notice (with a copy to Engineer) stating the reasons for such action
and the specific amount of the reduction, and promptly pay Contractor any amount
remaining after deduction of the amount so withheld. Owner shall promptly pay
Contractor the amount so withheld, or any adjustment thereto agreed to by Owner
and Contractor, if Contractor remedies the reasons for such action. The reduction
imposed shall be binding on Contractor unless it duly submits a Change Proposal
contesting the reduction.

3. Upon a subsequent determination that Owner’s refusal of payment was not justified,
the amount wrongfully withheld shall be treated as an amount due as determined by
Paragraph 15.01.C.1 and subject to interest as provided in the Contract.

15.02 Contractor’s Warranty of Title

A.

Contractor warrants and guarantees that title to all Work, materials, and equipment
furnished under the Contract will pass to Owner free and clear of (1) all Liens and other title
defects, and (2) all patent, licensing, copyright, or royalty obligations, no later than seven
days after the time of payment by Owner.

15.03 Substantial Completion

A.

When Contractor considers the entire Work ready for its intended use Contractor shall
notify Owner and Engineer in writing that the entire Work is substantially complete and
request that Engineer issue a certificate of Substantial Completion. Contractor shall at the
same time submit to Owner and Engineer an initial draft of punch list items to be
completed or corrected before final payment.

Promptly after Contractor’s notification, Owner, Contractor, and Engineer shall make an
inspection of the Work to determine the status of completion. If Engineer does not
consider the Work substantially complete, Engineer will notify Contractor in writing giving
the reasons therefor.

If Engineer considers the Work substantially complete, Engineer will deliver to Owner a
preliminary certificate of Substantial Completion which shall fix the date of Substantial
Completion. Engineer shall attach to the certificate a punch list of items to be completed or
corrected before final payment. Owner shall have seven days after receipt of the
preliminary certificate during which to make written objection to Engineer as to any
provisions of the certificate or attached punch list. If, after considering the objections to the
provisions of the preliminary certificate, Engineer concludes that the Work is not
substantially complete, Engineer will, within 14 days after submission of the preliminary
certificate to Owner, notify Contractor in writing that the Work is not substantially
complete, stating the reasons therefor. If Owner does not object to the provisions of the
certificate, or if despite consideration of Owner’s objections Engineer concludes that the
Work is substantially complete, then Engineer will, within said 14 days, execute and deliver
to Owner and Contractor a final certificate of Substantial Completion (with a revised punch
list of items to be completed or corrected) reflecting such changes from the preliminary
certificate as Engineer believes justified after consideration of any objections from Owner.

At the time of receipt of the preliminary certificate of Substantial Completion, Owner and
Contractor will confer regarding Owner’s use or occupancy of the Work following
Substantial Completion, review the builder’s risk insurance policy with respect to the end of
the builder’s risk coverage, and confirm the transition to coverage of the Work under a
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permanent property insurance policy held by Owner. Unless Owner and Contractor agree
otherwise in writing, Owner shall bear responsibility for security, operation, protection of
the Work, property insurance, maintenance, heat, and utilities upon Owner’s use or
occupancy of the Work.

After Substantial Completion the Contractor shall promptly begin work on the punch list of
items to be completed or corrected prior to final payment. In appropriate cases, Contractor
may submit monthly Applications for Payment for completed punch list items, following the
progress payment procedures set forth above.

Owner shall have the right to exclude Contractor from the Site after the date of Substantial
Completion subject to allowing Contractor reasonable access to remove its property and
complete or correct items on the punch list.

15.04 Partial Use or Occupancy

A.

Prior to Substantial Completion of all the Work, Owner may use or occupy any substantially
completed part of the Work which has specifically been identified in the Contract
Documents, or which Owner, Engineer, and Contractor agree constitutes a separately
functioning and usable part of the Work that can be used by Owner for its intended
purpose without significant interference with Contractor’s performance of the remainder
of the Work, subject to the following conditions:

1. At any time Owner may request in writing that Contractor permit Owner to use or
occupy any such part of the Work that Owner believes to be substantially complete. If
and when Contractor agrees that such part of the Work is substantially complete,
Contractor, Owner, and Engineer will follow the procedures of Paragraph 15.03.A
through E for that part of the Work.

2. At any time Contractor may notify Owner and Engineer in writing that Contractor
considers any such part of the Work substantially complete and request Engineer to
issue a certificate of Substantial Completion for that part of the Work.

3. Within a reasonable time after either such request, Owner, Contractor, and Engineer
shall make an inspection of that part of the Work to determine its status of
completion. If Engineer does not consider that part of the Work to be substantially
complete, Engineer will notify Owner and Contractor in writing giving the reasons
therefor. If Engineer considers that part of the Work to be substantially complete, the
provisions of Paragraph 15.03 will apply with respect to certification of Substantial
Completion of that part of the Work and the division of responsibility in respect
thereof and access thereto.

4. No use or occupancy or separate operation of part of the Work may occur prior to
compliance with the requirements of Paragraph 6.02 regarding builder’s risk or other
property insurance.

15.05 Final Inspection

A.

Upon written notice from Contractor that the entire Work or an agreed portion thereof is
complete, Engineer will promptly make a final inspection with Owner and Contractor and
will notify Contractor in writing of all particulars in which this inspection reveals that the
Work, or agreed portion thereof, is incomplete or defective. Contractor shall immediately
take such measures as are necessary to complete such Work or remedy such deficiencies.
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15.06 Final Payment

A. Application for Payment:

1.

After Contractor has, in the opinion of Engineer, satisfactorily completed all
corrections identified during the final inspection and has delivered, in accordance with
the Contract Documents, all maintenance and operating instructions, schedules,
guarantees, bonds, certificates or other evidence of insurance, certificates of
inspection, annotated record documents (as provided in Paragraph 7.11), and other
documents, Contractor may make application for final payment.

The final Application for Payment shall be accompanied (except as previously
delivered) by:

a. all documentation called for in the Contract Documents;
b. consent of the surety, if any, to final payment;

c. satisfactory evidence that all title issues have been resolved such that title to all
Work, materials, and equipment has passed to Owner free and clear of any Liens
or other title defects, or will so pass upon final payment.

d. alist of all disputes that Contractor believes are unsettled; and

e. complete and legally effective releases or waivers (satisfactory to Owner) of all
Lien rights arising out of the Work, and of Liens filed in connection with the Work.

In lieu of the releases or waivers of Liens specified in Paragraph 15.06.A.2 and as
approved by Owner, Contractor may furnish receipts or releases in full and an affidavit
of Contractor that: (a) the releases and receipts include all labor, services, material,
and equipment for which a Lien could be filed; and (b) all payrolls, material and
equipment bills, and other indebtedness connected with the Work for which Owner
might in any way be responsible, or which might in any way result in liens or other
burdens on Owner's property, have been paid or otherwise satisfied. If any Subcontractor
or Supplier fails to furnish such a release or receipt in full, Contractor may furnish a
bond or other collateral satisfactory to Owner to indemnify Owner against any Lien,
or Owner at its option may issue joint checks payable to Contractor and specified
Subcontractors and Suppliers.

B. Engineer’s Review of Application and Acceptance:

1.

If, on the basis of Engineer’s observation of the Work during construction and final
inspection, and Engineer’s review of the final Application for Payment and accompanying
documentation as required by the Contract Documents, Engineer is satisfied that the
Work has been completed and Contractor’s other obligations under the Contract have
been fulfilled, Engineer will, within ten days after receipt of the final Application for
Payment, indicate in writing Engineer’s recommendation of final payment and present
the Application for Payment to Owner for payment. Such recommendation shall account
for any set-offs against payment that are necessary in Engineer’s opinion to protect
Owner from loss for the reasons stated above with respect to progress payments.
At the same time Engineer will also give written notice to Owner and Contractor that
the Work is acceptable, subject to the provisions of Paragraph 15.06.F. Otherwise,
Engineer will return the Application for Payment to Contractor, indicating in writing the
reasons for refusing to recommend final payment, in which case Contractor shall make
the necessary corrections and resubmit the Application for Payment.
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Completion of Work: The Work is complete (subject to surviving obligations) when it is
ready for final payment as established by the Engineer’s written recommendation of final
payment.

Payment Becomes Due: Thirty days after the presentation to Owner of the final Application
for Payment and accompanying documentation, the amount recommended by Engineer
(less any further sum Owner is entitled to set off against Engineer’s recommendation,
including but not limited to set-offs for liquidated damages and set-offs allowed under the
provisions above with respect to progress payments) will become due and shall be paid by
Owner to Contractor.

Submittal of Invoices & Work Product: Copies of all work product documents, reports,
photographs, drawings, schematics, related correspondence, invoices, and other
information or documents regarding the Project shall be provided to the Owner's
Representative no later than thirty (30) calendar days following the expiration or
termination of this Contract. Final invoice(s) shall be due no later than thirty (30) calendar
days following the expiration or termination of this Contract.

Waiver of Claims

1. The making of final payment will not constitute a waiver by Owner of claims or rights
against Contractor. Owner expressly reserves claims and rights arising from unsettled
Liens, from defective Work appearing after final inspection pursuant to Paragraph
15.05, from Contractor’s failure to comply with the Contract Documents or the terms
of any special guarantees specified therein, from outstanding Claims by Owner, or
from Contractor’s continuing obligations under the Contract Documents.

2. The acceptance of final payment by Contractor will constitute a waiver by Contractor
of all claims and rights against Owner other than those pending matters that have
been duly submitted or appealed under the provisions of Article 12.03.

15.07 Correction Period

A.

If within one year after the date of Substantial Completion (or such longer period of time as
may be prescribed by the terms of any applicable special guarantee required by the
Contract Documents, or by any specific provision of the Contract Documents), any Work is
found to be defective, or if the repair of any damages to the Site, adjacent areas that
Contractor has arranged to use through construction easements or otherwise, and other
adjacent areas used by Contractor as permitted by Laws and Regulations, is found to be
defective, then Contractor shall promptly, without cost to Owner and in accordance with
Owner’s written instructions:

1. correct the defective repairs to the Site or such other adjacent areas;
2. correct such defective Work;

3. if the defective Work has been rejected by Owner, remove it from the Project and
replace it with Work that is not defective, and

4. satisfactorily correct or repair or remove and replace any damage to other Work, to
the work of others, or to other land or areas resulting therefrom.

If Contractor does not promptly comply with the terms of Owner’s written instructions, or
in an emergency where delay would cause serious risk of loss or damage, Owner may have
the defective Work corrected or repaired or may have the rejected Work removed and
replaced. Contractor shall pay all claims, costs, losses, and damages (including but not
limited to all fees and charges of engineers, architects, attorneys, and other professionals
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and all court or arbitration or other dispute resolution costs) arising out of or relating to
such correction or repair or such removal and replacement (including but not limited to all
costs of repair or replacement of work of others).

In special circumstances where a particular item of equipment is placed in continuous
service before Substantial Completion of all the Work, the correction period for that item
may start to run from an earlier date if so provided in the Specifications.

Where defective Work (and damage to other Work resulting therefrom) has been corrected
or removed and replaced under this paragraph, the correction period hereunder with
respect to such Work will be extended for an additional period of one year after such
correction or removal and replacement has been satisfactorily completed.

Contractor’s obligations under this paragraph are in addition to all other obligations and
warranties. The provisions of this paragraph shall not be construed as a substitute for, or a
waiver of, the provisions of any applicable statute of limitation or repose.

ARTICLE 16 — SUSPENSION OF WORK AND TERMINATION

16.01 Owner May Suspend Work

A.

At any time and without cause, Owner may suspend the Work or any portion thereof for a
period of not more than 90 consecutive days by written notice to Contractor and Engineer.
Such notice will fix the date on which Work will be resumed. Contractor shall resume the
Work on the date so fixed. Contractor shall be entitled to an adjustment in the Contract
Price or an extension of the Contract Times, or both, directly attributable to any such
suspension. Any Change Proposal seeking such adjustments shall be submitted no later
than 30 days after the date fixed for resumption of Work.

16.02 Owner May Terminate for Cause

A.

B.

The occurrence of any one or more of the following events will constitute a default by
Contractor and justify termination for cause:

1. Contractor’s persistent failure to perform the Work in accordance with the Contract
Documents (including, but not limited to, failure to supply sufficient skilled workers or
suitable materials or equipment or failure to adhere to the Progress Schedule);

2. Failure of Contractor to perform or otherwise to comply with a material term of the
Contract Documents;

3. Contractor’s disregard of Laws or Regulations of any public body having jurisdiction; or
4. Contractor’s repeated disregard of the authority of Owner or Engineer.

If one or more of the events identified in Paragraph 16.02.A occurs, then after giving Contractor
(and any surety) ten days written notice that Owner is considering a declaration that
Contractor is in default and termination of the contract, Owner may proceed to:

1. declare Contractor to be in default, and give Contractor (and any surety) notice that
the Contract is terminated; and

2. enforce the rights available to Owner under any applicable performance bond.

Subject to the terms and operation of any applicable performance bond, if Owner has
terminated the Contract for cause, Owner may exclude Contractor from the Site, take
possession of the Work, incorporate in the Work all materials and equipment stored at the
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Site or for which Owner has paid Contractor but which are stored elsewhere, and complete
the Work as Owner may deem expedient.

Owner may not proceed with termination of the Contract under Paragraph 16.02.B if
Contractor within seven days of receipt of notice of intent to terminate begins to correct its
failure to perform and proceeds diligently to cure such failure.

If Owner proceeds as provided in Paragraph 16.02.B, Contractor shall not be entitled to
receive any further payment until the Work is completed. If the unpaid balance of the Contract
Price exceeds the cost to complete the Work, including all related claims, costs, losses, and
damages (including but not limited to all fees and charges of engineers, architects,
attorneys, and other professionals) sustained by Owner, such excess will be paid to
Contractor. If the cost to complete the Work including such related claims, costs, losses, and
damages exceeds such unpaid balance, Contractor shall pay the difference to Owner. Such
claims, costs, losses, and damages incurred by Owner will be reviewed by Engineer as to
their reasonableness and, when so approved by Engineer, incorporated in a Change
Order. When exercising any rights or remedies under this paragraph, Owner shall not be
required to obtain the lowest price for the Work performed.

Where Contractor’s services have been so terminated by Owner, the termination will not
affect any rights or remedies of Owner against Contractor then existing or which may
thereafter accrue, or any rights or remedies of Owner against Contractor or any surety
under any payment bond or performance bond. Any retention or payment of money due
Contractor by Owner will not release Contractor from liability.

If and to the extent that Contractor has provided a performance bond under the provisions
of Paragraph 6.01.A, the provisions of that bond shall govern over any inconsistent
provisions of Paragraphs 16.02.B and 16.02.D.

16.03 Owner May Terminate For Convenience

A.

Upon seven days written notice to Contractor and Engineer, Owner may, without cause and
without prejudice to any other right or remedy of Owner, terminate the Contract. In such
case, Contractor shall be paid for (without duplication of any items):

1. completed and acceptable Work executed in accordance with the Contract Documents
prior to the effective date of termination, including fair and reasonable sums for
overhead and profit on such Work;

2. expenses sustained prior to the effective date of termination in performing services
and furnishing labor, materials, or equipment as required by the Contract Documents
in connection with uncompleted Work, plus fair and reasonable sums for overhead
and profit on such expenses; and

3. other reasonable expenses directly attributable to termination, including costs
incurred to prepare a termination for convenience cost proposal.

Contractor shall not be paid on account of loss of anticipated overhead, profits, or revenue,
or other economic loss arising out of or resulting from such termination.

16.04 Contractor May Stop Work or Terminate

A.

If, through no act or fault of Contractor, (1) the Work is suspended for more than 90
consecutive days by Owner or under an order of court or other public authority, or (2)
Engineer fails to act on any Application for Payment within 30 days after it is submitted, or
(3) Owner fails for 30 days to pay Contractor any sum finally determined to be due, then
Contractor may, upon seven days written notice to Owner and Engineer, and provided
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Owner or Engineer do not remedy such suspension or failure within that time, terminate
the contract and recover from Owner payment on the same terms as provided in Paragraph
16.03.

In lieu of terminating the Contract and without prejudice to any other right or remedy, if
Engineer has failed to act on an Application for Payment within 30 days after it is
submitted, or Owner has failed for 30 days to pay Contractor any sum finally determined to
be due, Contractor may, seven days after written notice to Owner and Engineer, stop the
Work until payment is made of all such amounts due Contractor, including interest thereon.
The provisions of this paragraph are not intended to preclude Contractor from submitting a
Change Proposal for an adjustment in Contract Price or Contract Times or otherwise for
expenses or damage directly attributable to Contractor’s stopping the Work as permitted
by this paragraph.

16.05 Additional Rights of Navajo Nation to Suspend or Terminate

A.

Generally: The rights of the Parties to suspend or terminate this Contract shall be as
provided for in this Section. In addition, upon prior written notice to the Contractor of not
less than thirty (30) calendar days, the Navajo Nation may unilaterally order a temporary
stoppage of work on the Contract. Additional payment to the Contractor for such change,
if any, shall be in accordance with Article 11 herein.

Non-compliance or violation of laws: In addition to the Navajo Nation's right of suspension
and termination provided for in this Section, the Navajo Nation may terminate this Contract
for breach if the Nation's Representative determines in writing that the Contractor or any
of its subcontractors has violated any applicable law or regulation. For purposes of this
Article, "violated" means an intentional or negligent failure to comply with any said law or
regulation, or an intentional or negligent act that is inconsistent with any said law or
regulation; "applicable law or regulation" means any Navajo Nation law or regulation, any
federal law or regulation, or any state law or regulation that is applicable to this Contract,
to its award or procurement, or to Contractor's performance under this Contract.

Falsification, Lack of Documentation: The Navajo Nation may terminate this Contract for
breach if:

1. any statement or documentation regarding any licensing, business registration,
insurance coverage, or debts owed, as described in Paragraphs 2.01, 2.02 and 6.0, herein
is determined to be false; or

2. Contractor has failed to submit in a timely manner any requested documentation
pertaining to any licensing, business registration, insurance coverage, or debts owed,
as described in Paragraphs 2.01, 2.02 and 6.0 herein, and the Nation's Representative
determines that the Navajo Nation is unable to issue a Notice to Proceed, or to otherwise
proceed with the Project, in a timely manner.

3. Financial Responsibility, Solvency: The Navajo Nation may terminate this Contract for
breach if:

a. any debt as described in Paragraph 2.02 is discovered or arises subsequent to the
execution of this Contract; or the required licensing, business registration, or
insurance coverage has expired or has been suspended or revoked at any time
during the performance of this Contract; or

b. the Contractor becomes insolvent or its insolvency is imminent, or the Contractor
files for bankruptcy under any chapter of federal law; or
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c. the provider of the Contractor's insurance is not solvent or its insolvency is
imminent; or

d. the Nation receives notice that the Contractor has failed to pay its
subcontractors, employees, suppliers or other ancillary firm(s) for any work on
this Project.

Debarment; Suspension: The Navajo Nation may terminate this Contract if the Nation or
any of its political subdivisions, enterprises, or other related entities, or if any federal or
state governmental entity, has for any reason debarred or suspended the Contractor or any
of its subcontractors, or other entity owned or co-owned by any related individual. Such
debarment or suspension shall be considered effective notwithstanding any appeal, and
shall be effective unless and until conclusively resolved in favor of the Contractor or
subcontractor.

Payment upon termination: In the event of termination under this Paragraph 16.05, the
Contractor shall be reimbursed only for the reasonable value of any non-recurring costs
incurred on account of work performed or services provided under this Contract up to the
date of notification of termination, whether or not invoice(s), billing(s), or payment
application(s) have been received by the Navajo Nation for such work or services prior to
the date of cancellation, except for costs amortized in the price of such work or services.

ARTICLE 17 — MISCELLANEOUS

17.01 Miiscellaneous Provisions

A

Requests for Information: When requested by the Owner, Contractor shall submit, within
fourteen (14) calendar days of the Owner's notice to Contractor of such request, proper
verification of invoices, pay applications, reports, documents or any other information related
to the Project or any provision of this Contract, or related to the Contractor's duties under
this Contract, including requested information related to any entity which may owe the
Nation money as provided in 12 N.N.C. § 1503 A.

Owner’s Ownership of Work Product: All raw or manufactured materials, supplies, or
equipment purchased specifically for the purpose of incorporation into or use with the Project
or any portion thereof, shall be considered the property of the Owner as of the date of
purchase. Notwithstanding, the Contractor assumes all risks and liabilities associated with
the acquisition, transportation, delivery, storage, use, disposal, or destruction of such
materials, supplies, or equipment, whether occurring at the Project site or at any other
location; and such risks and liabilities are assumed by the Contractor up to the effective
date and time of the Owner's property insurance coverage for the Project.

Records; Audits

1. Retention and audit period: Pursuant to 12 N.N.C. §352, Contractor shall maintain
books, records, documents or other materials related to performance under this Contract
for a period of six (6) calendar years from the date of issuance of final payment
under this Contract. Upon issuance of a Notice of Audit to Contractor, the Owner may
audit such documents and records any time during the effective period of this Contract,
up to the five (5) calendar year period following final payment.

2. Permission for release: Contractor agrees to have an authorized individual execute
and have notarized a release authorizing the Owner to release the Contractor’s
ledgers, books, records, documents or other materials related to performance under
this Contract, as such information may be required by a governmental agency under
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an agreement with the Owner for purposes of an audit by such agency of such
documents and records. Contractor agrees that said executed release shall constitute
permission for disclosure of information pursuant to 2 N.N.C. §85 A.5.d. and 2 N.N.C.
§86 C.

D. Issuance of Notices; Mailings: Any notices or correspondence relating to this Contract sent
by either party to the other shall be deemed to have been validly given if:

1. Mailed to the appropriate address as shown on the signature page of EJCDC C-520, via
certified U.S.P.O. mailing with return receipt requested, and shall be deemed issued or
submitted to the receiving party as of the date of such certified mailing; or

2. Delivered in person, by a commercial courier service or otherwise, to the appropriate
individual as listed in the Contract Documents or their authorized representative.

E. Private Contractor: The Contractor shall perform and conduct all activities under this
Contract as a private independent contractor and shall not be considered an employee of
the Owner or receive any benefits to which the Owner’s employees are entitled.

F. No Third Party Beneficiaries: Notwithstanding any provision of Navajo Nation law, codified
or uncodified, or any Navajo Nation common or fundamental law, no provision of this Contract
shall be construed as conferring any rights to, and may not be invoked by or for the benefit
of, any other person or entity that is not one of the signatory Parties hereto.

G. Assignment Restricted: The Contractor shall not in any manner whatsoever assign, convey,
transfer, or sublet any rights to this Contract or any interest therein including any
amendments or modifications thereto, any work product resulting from the work
performed or services provided under this Contract including any amendments or
modifications thereto, or any monetary claims against the Owner relating to this Contract
or any amendments or modifications thereto, without the prior written consent of the Owner.
Any attempted assignment without such prior consent shall be void; said consent may be
granted, granted upon conditions, or withheld, at the Owner’s sole discretion.

H. Severability: If any provision of this Contract is determined by a court of competent
jurisdiction, or by a ruling resulting from arbitration procedures provided for in Article 12,
to be invalid, illegal or incapable of being enforced under any rule of law, all other
conditions and provisions of this Contract shall nevertheless remain in full force and effect.
If any such a ruling affects the rights of either party under this Contract in a materially adverse
manner, the Parties may agree in writing to execute a Change Order in accordance with Article
11 herein.

I.  Partners, Successors, Subcontractors: All provisions, conditions and covenants contained
herein shall extend to and be binding upon each of the Contractor’s owners, partners, team
members, successors, heirs, assigns, executors, administrators, employees, officials and
agents, including all of the Contractor’s subcontractors, and the Contractor expressly
agrees that the term “Contractor” whenever used herein, or in any other Contract
document, shall be deemed to include all such owners, partners, team members,
successors, heirs, assigns, executors, administrators, employees, designees, consultants,
officials, agents, and subcontractors.
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J.  Right to Refuse Contract: The Owner reserves its right to refuse to execute this Contract if
the Navajo Nation issues a written determination that any of the following has occurred
prior to the Owner’s execution of this Contract:

1. faulty procurement; a document, procedure, decision, action, or other event
pertaining to the procurement of this Contract, or to any related pre-procurement
activities, is in violation of any applicable Navajo Nation, federal, or state laws or
regulations governing said procurement; or

2. ancillary firm(s); an ancillary firm is ineligible for the award of this Contract or is
unavailable to perform on the Project, for any reason; in such case, the Navajo Nation
may, in its discretion, either (1) reject the selected Proposal containing the ancillary firm’s
qualifications and refuse to execute this Contract; or (2) decide not to reject the Proposal
and consider only the license and relevant qualifications of the Contractor standing
alone; or (3) decide not to reject the Proposal and permit another equally/more
qualified firm to perform those Contract services that would have been performed by the
ineligible or unavailable firm; or

3. lack of funding availability; funding for the Scope of Work, as specifically described in
the Project Manual or any addenda, has become wholly or partially unavailable; in
which case the Project Manual for this Project shall be cancelled in accordance with
Section XIII(B) of the Navajo Nation Procurement Rules and Regulations, and this
Contract shall not be executed until completion of a new procurement process for this
Project; or

4. change to Scope of Work or other requirements; there has been a change to the Scope
of Work or any other mandatory requirement, as specifically described in the Project
Manual or any addenda; in which case additional procedures under Section XlII(A) of
the Navajo Nation Procurement Rules and Regulations shall be required and this Contract
shall not be executed until the completion of such procedures; or

5. change to Budget/Maximum Feasible Price; there has been a revision (whether
increase or decrease) of the Maximum Feasible Price that was originally established by
the Navajo Nation prior to the initiation of the procurement process for this Contract;
in which case additional procedures under Section XIlI(A) of the Navajo Nation
Procurement Rules and Regulations shall be required and this Contract shall not be
executed until the completion of such procedures; or

6. protest filed; a protest has been timely filed in accordance with 12 N.N.C. §360(A),
unless a determination has been made to proceed with a Contract award pursuant to
12 N.N.C. §360(F); or

7. otherreasons cited in Regulations; any of the following pertains to this procurement:
a. inadequate or ambiguous specifications were cited in the Project Manual;
b. the services contemplated under this Contract are no longer required;

c. the Project Manual did not provide for consideration of all factors of cost to the
Navajo Nation

d. all Bids received indicate that the needs of the Navajo Nation can be satisfied by a
less expensive service differing from that described in the Project Manual;
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17.02 No Waiver

all Bids received exceed the Maximum Feasible Price after opportunity for
negotiation pursuant to 12 N.N.C. §346(D);

the selected Bidder was collusive, contained fraudulent statements or
information, contained any material misrepresentation, or was submitted in bad
faith;

cancellation of the Bid process and refusal to enter into this Contract is in the best
interest of the Navajo Nation.

A. A party’s non-enforcement of any provision shall not constitute a waiver of that provision,
nor shall it affect the enforceability of that provision or of the remainder of this Contract.

17.03 Headings

A. Article and paragraph headings are inserted for convenience only and do not constitute
parts of these General Conditions and Navajo Nation Supplemental Conditions.

EJCDC® C-700 NN, Standard General Conditions and Navajo Nation Supplemental Conditions of the Construction Contract.
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SUPPLEMENTARY CONDITIONS

INTRODUCTION

These Supplementary Conditions amend or supplement the Standard General Conditions of the
Construction Contract (No. C-710, 2002 Edition) and other provisions of the Contract Documents as
indicated below. All provisions which are not so amended or supplemented remain in full force and
effect.

The terms used in these Supplementary Conditions have the meanings stated in the General Conditions.
Additional terms used in these Supplementary Conditions have the meanings stated below, which are
applicable to both the singular and plural thereof.

SC-4.01.B. Revise Paragraph 4.01.B to read as follows:

B Notwithstanding the Notice to Proceed, Contractor shall not commence any work under this
Contract until the effective date of the bonding and insurance required by this Contract.

SC-4.04.B. Revise Paragraph 4.04.B to read as follows:

B Contractor shall may not be entitled to and adjustment in Contract Price or Contract Times for
delay, disruption, or interference caused by or within the control of Contractor. Delay,
disruption, and interference attributable to and within the control of any of Contractor’s
Subcontractors, Suppliers, Laborers, or Employees shall be deemed to be within the control of
Contractor.

SC-5.04.D. Revise Paragraph 5.04.D to read as follows:

D Contractor shall may be entitled to an equitable adjustment in Contract Price or Contract Times,
or both, to the extent that the existence of a differing subsurface or physical condition, or any
related delay, disruption, or interference, causes an increase or decrease in Contractor’s cost of,
or time required for, performance of the Work; subject, however, to the following:

SC-6.02.A.5 Revise Paragraph 6.02.A.5 to read as follows:

5 Per occurence basis. All policies must be written on a "per-occurrence" basis, unless otherwise
approved in writing by the Navajo Nation Risk Management Program.

SC-7.18.A Revise Paragraph 6.02.A.5 to read as follows:

A Contractor agrees to hold harmless and indemnify the Navajo Nation and its divisions,
departments, offices, agencies, boards, commissions, committees, enterprises, employees,
officers, officials, and agents against any and all losses, costs, damages, claims, expenses, or
other liabilities whatsoever, including but not limited to any accident or injury to any persons or
property, arising out of or connected with any work performed or services provided under this
Contract, and any other related activities, by Contractor, except for accident or injury arising out
of Contractor's performance of work or provision of services that is determined to be
professionally and adequately performed with the due competence and professional skill
generally exercised in Contractor's industry and in accordance with applicable industry standards

EJCDC C-800 Supplementary Conditions
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set forth in relevant laws and regulations of the Navajo Nation, the Federal Government, or the
state of primary performance under the Contract.

SC-11.07.A Insert the following after Paragraph 11.07.A:

B Any revisions, amendments, addendums, alterations, change orders, modifications, increase in
payment, or changes whatsoever to any provision of this Contract shall be made only by a duly
approved written agreement, deemed a Modification, that is duly executed by the Parties. Any
and all modifications to this Contract must be duly approved by Owner.

SC-12.03.G Remove Paragraph 12.03.G in its entirety.
SC-15.01 Insert the following before Paragraph 15.01:
15.01 Payment

A Consideration; Compensation: For the Project, Contractor shall be paid a sum not to exceed the
Original Contract Amount. Contractor expressly agrees that the Original Contract Amount
constitutes complete and adequate consideration for all work for the Project that is fully and
satisfactorily performed by Contractor pursuant to this Contract, for all applicable taxes, permit
fees, licensing or registration fees, for all bonding or surety costs, insurance or any other
expenses necessary or convenient for Contractor to perform under this Contract, or to perform in
compliance with applicable laws or regulations of the Navajo Nation or any other jurisdiction
whose laws or regulations may be applicable to the Project.

B Risk of additional expenses: Contractor assumes all risks associated with, and is solely
responsible for, any and all applicable taxes, permit fees, licensing or registration fees, bonding
or surety costs, insurance or any other expenses necessary or convenient for Contractor to
satisfactorily complete its duties under this contract, or to perform in compliance with applicable
laws or regulations of the Navajo Nation or any other jurisdiction, if such expenses exceed the
Original Contract Amount. Expenses that exceed the Original Contract Amount may be paid at
the sole discretion of Owner, via a Modification duly approved by the Parties in accordance with
Article 11.

C Subcontractor expenses: Contractor is solely responsible for any and all consideration,
compensation, applicable taxes, permit fees, licensing or registration fees, bonding or surety
costs, insurance or any other expenses whatsoever, related to Contractor's use of any
subcontractors, agents, representatives, employees or consultants in the fulfillment of
Contractor's obligation pursuant to this contract. If subcontractor expenses are not included in the
Original Contract Amount, such expenses may be paid at the sole discretion of Owner, via a
Modification duly approved by the Parties in accordance with Article 11.

D Payment of pre-contract costs: Costs of the Contractor incurred before the finalization and
execution of this Contract, and not included in the Original Contract Amount shown herein, may
be paid at the sole discretion of Owner so long as such costs are deemed by Owner as reasonable,
allowable, and are in accordance with the design, specifications, and scope of work for the
Project, and the Parties enter into a Modification duly approved in accordance with Article 11.
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Notwithstanding the provisions herein, Contractor expressly assumes any and all responsibility
for payment of such costs if such costs are not paid under this Contract.

SC-17.01.B Insert the following after Paragraph 17.01.B:

All intangible and intellectual property or work product that is produced by Contractor or any of
its subcontractors which work product is embodied in any tangible medium such as notes, plans,
or drawings, including the overall form as well as the arrangement and composition of spaces
and elements in the medium, and is produced for purposes of fulfilling any duties under this
Contract, shall be and remain the property of Contractor at all times, whether or not such product
is completed or certified. The property may be used by the Navajo Nation for the following
purposes:

Limited disclosure. Said property shall not be distributed or disclosed to any party other than
the Navajo Nation or its divisions, departments, offices, agencies, boards, commissions,
committees, enterprises, employees, officers, officials, and agents, except: (1) upon prior written
consent of Contractor; or (2) pursuant to a duly authorized and executed contract between the
Navajo Nation and any other tribal, county, state or federal agency; or (3) pursuant to any
applicable law requiring disclosure.

Right to reuse. Contractor acknowledges and agrees that the Navajo Nation may make and
retain copies of the property for information and reference in connection with the use and
occupancy of the Project by the Navajo Nation. However, such documents are not intended or
represented to be suitable for reuse by the Navajo Nation or others on any other project. Any
such reuse without written verification or adaptation by Contractor for the specific purpose
intended, will be at the Navajo Nation’s sole risk and without liability or legal exposure to
Contractor, or to Contractor's independent professional associates or consultants. Any such
verification or adaptation for any purpose other than a use for the Project, will entitle Contractor
to further compensation at rates to be agreed upon by the Navajo Nation and Contractor.
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WORK CHANGE DIRECTIVE NO.

Date of Issuance: Effective Date:

Owner: Navajo Nation Owner’s Contract No.:
Contractor: Contractor’s Project No.:
Engineer:  Souder, Miller & Associates Engineer's Project No.: 6931677
Project: Tse’ii’ahi Waterline Extensions Contract Name:

Contractor is directed to proceed promptly with the following change(s):

Description:

Attachments: [List documents supporting change]

Purpose for Work Change Directive:

Directive to proceed promptly with the Work described herein, prior to agreeing to changes on Contract Price and

Contract Time, is issued due to: [check one or both of the following]

|:| Non-agreement on pricing of proposed change.

|:| Necessity to proceed for schedule or other Project reasons.

Estimated Change in Contract Price and Contract Times (non-binding, preliminary):

Contract Price S [increase] [decrease].
Contract Time days [increase] [decrease].

Basis of estimated change in Contract Price:

] Lump Sum [ ] Unit Price
[ ] Costof the Work [ ] other
RECOMMENDED: AUTHORIZED BY: RECEIVED:
By: By: By:
Engineer Owner Contractor
(Authorized Signature) (Authorized Signature) (Authorized Signature)

Title: Title: Title:

Date: Date: Date:

Approved by Funding Agency (if applicable)
By: Date:

Title:

EJCDC’ C-940, Work Change Directive.

Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
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CHANGE ORDER NO.

Date of Issuance:

Owner: Navajo Nation

Contractor:

Engineer: Souder, Miller & Associates
Project: Tse’ii’ahi Waterline Extensions

Effective Date:

Owner's Contract No.:
Contractor’s Project No.:
Engineer's Project No.: 6931677
Contract Name:

The Contract is modified as follows upon execution of this Change Order:

Description:

Attachments: [List documents supporting change]

CHANGE IN CONTRACT PRICE

Original Contract Price:

$

CHANGE IN CONTRACT TIMES
[note changes in Milestones if applicable]
Original Contract Times:
Substantial Completion:

Ready for Final Payment:

days or dates

[Increase] [Decrease] from previously approved Change
Orders No. __ toNo. __:

$

[Increase] [Decrease] from previously approved Change
OrdersNo. __ toNo. __ :
Substantial Completion:

Ready for Final Payment:

days

Contract Price prior to this Change Order:

$

Contract Times prior to this Change Order:
Substantial Completion:

Ready for Final Payment:

days or dates

[Increase] [Decrease] of this Change Order:

$

[Increase] [Decrease] of this Change Order:
Substantial Completion:

Ready for Final Payment:

days or dates

Contract Price incorporating this Change Order:

Contract Times with all approved Change Orders:
Substantial Completion:

S Ready for Final Payment:
days or dates
RECOMMENDED: ACCEPTED: ACCEPTED:
By: By: By:
Engineer (if required) Owner (Authorized Signature) Contractor (Authorized Signature)
Title: Title Title
Date: Date Date

Approved by Funding Agency (if
applicable)

By:

Date:

Title:

EJCDC’ C-941, Change Order.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
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FIELD ORDER NO. _____
Date of Issuance: Effective Date:
Owner: Navajo Nation Owner’s Contract No.:
Contractor: Contractor’s Project No.:
Engineer: Souder, Miller & Associates Engineer’s Project No.: 6931677
Project: Tse’ii’ahi Waterline Extensions Contract Name:

Contractor is hereby directed to promptly execute this Field Order, issued in accordance with General Conditions
Paragraph 11.01, without changes in Contract Price or Contract Times. If Contractor considers that a change in
Contract Price or Contract Times is required, submit a Change Proposal before proceeding with this Work.

Reference:
Specification(s) Drawing(s) / Detail(s)
Description:
Attachments:
Issued: Received:
By: By:
Engineer Contractor

(Authorized Signature) (Authorized Signature)
Title: Title:
Date: Date:

Copy to: Owner

EJCDC® C-942, Field Order.
Prepared and published 2013 by the Engineers Joint Contract Documents Committee.
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APPENDIX A

Navajo Nation Forms
Affidavit of Non-Collusion
Affidavit of Non-Debarment and Non-Suspension
Affidavit of Responsibility for Subcontractors

Navajo Nation Certification Regarding Debarment and
Suspension



AFFIDAVIT OF NON-COLLUSION

for __constructiol services for the Tse'i"ahi WaterlineExtension project

architectural, engineering, design-build, construction, etc. descri lpthIl of prOjeCt

located in the _StandingRock (Tse'ii'ahi_ Chapter of the Navajo Nation

State of _ New Mexicc ) sS.

County of __McKinley )

Affiant: : , being first duly sworn, hereby deposes and says:

1. that he/she is the of ’ , the Business Entity
owner, partner, officer, representative, agent company, firm, partnership, etc.

that has submitted/is submitting to the Navajo Nation a Proposal or Statement of Qualifications (SOQ) or
Bid for the above-named Project;

2. that Affiant is fully informed with respect to the preparat1on and contents of the Proposal/SOQ/Bid
submitted by said Business Entity for the above-named Project, and with respect to all pertinent
circumstances regarding the submission of said Proposal/SOQ/Bid to the Navajo Nation;

3. that he/she is authorized to represent said Business Entity for purposes of the declarations set forth herein,
and that all such declarations are made on behalf of said Entity and all of its owners, partners, officers,
members, employees, officials, agents, or parties-in-interest;

4. that said proposal/SOQ/bid is genuine and not collusive or sham;

5. that said Entity has not in any manner colluded, conspired, connived, or agreed, directly or indirectly, with
any other entity, bidder, or person, to submit a sham Proposal/SOQ/Bid to the Navajo Nation in connection
with the proposed Contract for which said Proposal/SOQ/Bid was submitted, or to refrain from submlttlng a
Proposal/SOQ/Bid to the Navajo Nation in connection with the proposed Contract;

6. that said Entity has not in any manner, dlrectly or indirectly, sought by agreement or collusion, or
communication or conference, with any other entity, bidder, or person, to fix any price or fee relating to any
Proposal/SOQ/Bid of Entity or of any other entity, bidder, or person, or to fix any price, overhead, profit,

' reimbursement, or cost element of said Proposal/SOQ/Bid, or of that of any other entity, bidder, or person;

7. that said Entity has not -through any collusion, conspiracy, connivance, or unlawful written or oral
agreement- secured any advantage against the Navajo Nation or against any other entity, bidder or person
interested in the proposed Contract for the above-named Project;

8. that all statements set forth herein, and in said Proposal/SOQ/Bid submitted to the Navajo Nation, are true.

signature of Affiant: ‘NOTARY:

printed name of Affiant:

title of Affiant: : Subscribed and sworn to before me this

name of Business Entity: day of » 20 *
Notary Signature

type of Entity (LLC, Partnership, etc.):

address of Business Entity:

My commission expires » 20

Business Entity's EIN:
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AFFIDAVIT OF NON-DEBARMENT & NON-SUSPENSION

for _constructio! ‘ services for the Tse'i’ahi Watel’|IneEXtenSlOl’lPro_]ect
architectural, engineering, design-build; construction, etc. descnPtlon of pro_|ect . o
located in the StandingRock(Tse'ii'ahi Chapter of the Navajo Nation =~
State of  New Mexicc ) ss.
County of __ McKinley )
Affiant: , being first duly sworn, hereby deposes and says:.
1. that he/sheisthe of , the Business Entity
owner, partner, officer, representative, agent company, firm, partnership, etc.

that has submitted/is submitting to the Navajo Nation a Proposal or Statement of Qualifications (SOQ) or
Bid for the above-named Project;

2. that he/she is authorized to represent said Business Entity for purposes of the declarations set forth herein,
and that all such declarations are made on behalf of said Entity and all of its owners, partners, officers,
members, employees, officials, agents, or parties-in-interest;

3. that, as of the date of signature below, said Entity is not currently debai‘red suspended, or otherwise
ineligible to receive a contract from the Federal Government, any State Government, the Navajo Nation, or
from any other Tribal Government in the United States;

4. that, as of the date signed below, said Entity is not the subject of any imminent debarment, suspension, or
other determination of ineligibility from the Federal, any State, Navajo Nation, or other Tribal Government;

5. that said Entity is not currently, or within the past ten (10) years, under any criminal indictment or under any
civil complaint. or charge by the Federal, any State, Navajo Nation, or other Tribal Government, for

fraudulent activities, forgery, falsification, theft, bribery, destructién of records, obstruction of justice,
receiving stolen property, or other offense related to the receipt or administration of a government contract;

6. that said Entity has never had a contract with such Government terminated, eitlfer for. cause or convenience;

7. that all statements set forth herein, and in said Proposal/SOQ/Bid submitted to the Navajo Nation, are true.

Affiant acknowledges and agrees that, if any statement herein is determined to be Jalse or misleading,
such will be grounds for immediate termination of the subject Contract or Agreement with the Navajo Nation,
‘and that the Navajo Nation may pursue appropriate legal remedies related to such termination and any false or
misleading statements. - -

signature of Affiant:

NOTARY:
printed name of Affiant: _ ; s
title of A ffiant: ' Subseribed and sworn to before me this -
name of Business Entity: day of » 20

Notary Signature
type of Entity (LLC, Partnership, etc.): . . .

My commission expires _ , 20

address of Business Entity:

Business Entity's EIN:
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AFFIDAVIT OF RESPONSIBILITY FOR SUBCONTRACTORS

for constructiol services for the Tse'ii"ahi WaterlineExtension project

architectural, engineering, design-build, construction, etc. description of project

located in the StandingRock (Tse'ii'ahi Chapter of the Navajo Nation

State of New Mexica ) sS.

County of _ McKinley )

Affiant: , being first duly sworn, hereby deposes and says:

1.

that he/she is the of , the Business Entity

owner, partner, officer, representative, agent company, firm, partnership, etc.
that has submitted/is submitting to the Navajo Nation a Proposal or Statement of Qualifications (SOQ) or
Bid for the above-named Project;
that he/she is authorized to represent said Business Entity for purposes of the declarations set forth herein,
and that all such declarations are made on behalf of said Entity and all of its owners, partners, officers,
members, employees, officials, agents, or parties-in-interest;
that, as of the date of signature below, said Entity intends to use the subcontractors listed on “Exhibit A”
attached hereto, for the above-named Project;
that none of the subcontractors so listed are debarred, suspended, or otherwise ineligible to receive a
contract from the Federal Government, any State Government, the Navajo Nation, or from any other Tribal
Government in the United States;
that none of the subcontractors listed are the subject of any imminent debarment, suspension, or other
determination of ineligibility from the Federal, any State, Navajo Nation, or other Tribal Government;
no subcontractors are currently, or have been within the past ten (10) years, under any criminal indictment
or under any civil complaint or charge by the Federal, any State, Navajo Nation, or other Tribal
Government, for fraudulent activities, forgery, falsification, theft, bribery, destruction of records,
obstruction of justice, receiving stolen property, or other offense related to the receipt or administration of a
government contract;
no subcontractors have had a contract with such Government terminated, either for cause or convenience;
that the Entity named in Line 1 herein shall assume all legal responsibility for the work of all such
subcontractors on the Project, and shall perform all subcontractors’ duties as necessary, or shall replace any
subcontractor as necessary, in order to guarantee successful completion of all Contract duties for the Project;
that all statements set forth herein, and in said Proposal/SOQ/Bid submitted to the Navajo Nation, are true.

Affiant acknowledges and agrees that, if any statement herein is determined to be false or misleading, such will be

grounds for immediate termination of the subject Contract or Agreement with the Navajo Nation, and that the Navajo
Nation may pursue appropriate legal remedies related to such termination and any false or misleading statements.

Signature of Affiant: NOTARY:
printed Name of Affiant: Subscribed and sworn to before me this day
Title of Affiant: ; 20

O 1

Name of Business Entity:

Type of Entity (LLC, Partnership, etc.):

Notary Signature

Address of Business En“ty My Comm|SS|0n expires , 20

Business Entity's EIN:
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NAVAJO NATION CERTIFICATION
Regarding Debarment, Suspension, and
Contracting Eligibility

1. Applicant entity acknowledges that to the best of its knowledge that the Applicant entity,
either in its present form or in any identifiable capacity, has not, in accordance with 12
N.N.C. 8 361:

A. Been convicted of the commission of criminal offenses incident to obtaining or
attempting to obtain a public or private contract or subcontract, or in the
performance of any such contract or subcontract;

B. Been convicted of embezzlement, theft, forgery, bribery, falsification or
destruction of records, receiving stolen property, or other offenses indicating
a lack of business integrity or honesty, which currently, seriously, and
directly affect responsibility as a Navajo Nation contractor;

C. Been convicted under antitrust statutes arising out of the submission of
bids or proposals;

D. Violated contract provisions, including:

i.  Deliberate failure, without good cause, to perform in accordance with
the contract specifications or within the time limit provided in the
contract,

ii.  Arecentrecord of failure to perform or of unsatisfactory performance
with the terms of any contract, or

iii.  Any other cause so serious and compelling as to affect responsibility
as a Navajo Nation contractor, including debarment by another
governmental entity.

2. Applicant acknowledges that if the Navajo Nation determines that the executed
Certification provided herein is untrue or not wholly accurate, it shall be grounds for the
Navajo Nation to terminate the contract and pursue other legal remedies, at the Navajo
Nation’s discretion.

3. Applicant certifies to the best of its knowledge that it is eligible to do business with the

Navajo Nation Debarment, Suspension, and Eligibility Form — NNDOJ/TFU.14Jul22
Page 1 of 2



Navajo Nation, in its present form or in any other identifiable capacity, pursuant to 12
N.N.C. § 1501 and 5 N.N.C. & 301. Applicant also acknowledges that per 12 N.N.C. §
1505, it will not be eligible to contract with the Navajo Nation if deemed ineligible by the
appropriate department or entity of the Navajo Nation which receives the Applicant’s
request for consideration for a business opportunity.

Applicant Name Name of individual signing on Applicant’s behalf (print)
Applicant Address Title of individual signing on Applicant’s behalf
Applicant Address Signature of individual signing on Applicant’s behalf
Applicant Address Date

Navajo Nation Debarment, Suspension, and Eligibility Form — NNDOJ/TFU.14Jul22
Page 2 of 2



APPENDIX B

Office of Navajo Labor Relations
Minimum Wage Rate Determinations and Requirements



The Navajo Nation DR.Buu NYGREN presipent
Yideeskgadi Nitsdhdkees RICHELLE IMIONTOYA vice Presient

April 8, 2024 AD24-321

Jason John, Director

NNDWR - WATER MANAGEMENT BRANCH
Post Oftfice Box 678

Fort Defiance, Arizona 86504

RE: TSEIPAHI WATERLINE EXTENSIONS
Dear Mr. John:

The Office of Navajo Labor Relations (ONLR) received your request for prevailing wage rates
for the above reference project. Please find attached the ONLR wage rates which are applicable to
the Pipeline/Water construction project.

Pursuant to the NPEA Section 607(B)(1) "...In all cases where construction is contemplated
for which prevailing wage rates have not been set, the contract letting entity shall submit
to ONLR a written request for a project prevailing wage scale. Such request shall be
submitted not less than 60 days prior to the scheduled date for bid solicitation and shall
include detailed information on the anticipated construction classifications, nature' of the
project and completion plans...."

The ONLR respectfully requests that NNDWR — Water Management Branch to review the
requirements of the Navajo Preference in Employment Act (NPEA) before any work begins. If a
Pre-Construction Conference is scheduled, the ONLR Office at (928) 871-6800 is to be notified
and a representative will explain the applicable laws to the general contractor and subcontractors,
where necessary.

Should you have any questions, contact our office at (928) 871-6800. Thank You.

Michael Armijo, CEA
OFFICE OF NAVAJO LABOR RELATIONS

Ronald M.fCﬁrtis, Program Manager |

ATTACHMENTS

OFFICE OF NAVAJO LABOR RELATIONS
POST OFFICE BOX 1943 * WINDOW ROCK, ARIZONA 86515 * PHONE: (928) 871-6800 * FAX: (928) 871-7088
WWW.ONLR.NAVAJO-NSN.GOV



FFICE OF NAVAJO LABOR RELATIONS
REVAILING WAGE

UO

Wage Decision: ONLR24-0676P Date Issued: April 8, 2024

PIPELINE CONSTRUCTION

Pipeline Construction includes the construction, demolition, rehabilitation or repairs of
gas, oil and water pipelines, gas and oil pumping stations and compressor station work.

TSE’II’AHI WATERLINE EXTENSIONS
NNDWR - WATER MANAGEMENT BRANCH

Effective January 1, 2024

Trade Classifications: Hourly Rate:
Carpenter - $28.13 |
Cement Mason $24.40
Concrete Finisher _ ' $24.46
Derrick / FloorHand ) | $2586 2
Electrician 1 $ 25.26
Grouting Technician ) $ 25.81
Insulator ) $24.74
Ironworker $ 26.40 i
Laborer - $21.13 f
Mechanic $23.41
Painter _ $21.77
Pipefitter / Pipe Layer - - %211 B
Pumper $27.72
Roustabout $ 25.86 B
Sheet Metal $26.78
Welder ) , _ - $41.19
Rig time will be determined between Employer and Employee(s) at time of need.
Welder’s Helper %2710
Truck Drivers: Hourly Rate:
~ Truck/Trailer _ , - $23.07
Water Truck $22.74
Equipment Operators: Hourly Rate:
Backhoe S -  $2433
Boom $ 33.27

Page 1 of 2



Bulldozer - - | $25.10 |
. Compactor (Rubber/Steel) _ ] $22.74

Crane ) - { $ 27.21

Driler _ - | $29.88

Forklift ] ) | $24.12 |

Front End Loader - - | $ 24.54

Motor Grader | $25.63

Rig - ] ~ $26.93 .

Scraper e $ 25.89 |

Track Hoe ] - $26.92

Trencher ) $ 2563

The rates listed above are required minimum ONLR Prevailing Wage Rates. Contractors
may pay rates above these rates. The ONLR Director will add wage rates for unlisted
classifications needed for work only after review and approval. Overtime is one and one -
half time the basic rate for hours worked over forty hours in one week. Foremen will
receive an additional $7.41 per hour. Where Federal Funds are involved, the Davis-
Bacon rates apply. Other exceptions may apply in accordance with the Navajo Preference
in Employment Act (NPEA), Section 7(E). Apprentices must be enrolled in a recognized
apprenticeship program as required by Section 7(A)(6) of the NPEA. The appropriate
apprenticeship program as outlined by the NPEA Section 7(E)(7) will govern wage rates for
such apprentices. These wages apply only to the TSE’I’AHI WATERLINE EXTENSIONS
construction project.

Ronald M, Curtis, Prqgram Manager | " Date

\ d REVISED 01/02/2024 marmijo

Page 2 of 2



Office of Navajo Labor Relations
Pre-construction Conference Presentation
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THE
NAVAJO PREFERENCE
IN
EMPLOYMENT ACT







CO-73-50

Class "C® Resolution
No BIA Action Reguired.
Executive Branch Action
Necessary

RESQLUTION OF THE
NAVAJO NATION COUNCIL

Amending the Navadjo Preference in Employment Act,

Title 15, Chapter 7 of the Navado Tribal Code

WHEREAS:

1. The Navajo Nation Council is the governing body of
the Navajo Nation, 2 N.T.C., Section 102; and

2. The ability of members of the Navajo Natien to secure
- and retain employment within the territorial jurisdiction
implicates the health, safety and welfare of the Naticn; and

3. Pursuant to an Executive Order, dated February 24,
1886, the Navajo Labor Investigative Task Force was created to
assess and Investigate labor issues important te the Nation; and

4. By Executive Order dated November 17, 1985, the
Navajo Labor 1Investigative Task Force wag reconstituted and its

authority to investigative labor matters pursuant to the 1986
Executive Order was reaffirmed; and

5. During the course of its investigation, the Navajo
Labor Investigative Task Force received comments in variocus forms
concerning labor matters ag well as company and union officials.
The Task Ferce incorporated its findings inte a document, entitled

Report to the Navajo Nation Council Regarding the Proposed
Amendments to the Navajo Preference in Employment Act. Eased on
these <findings and the comments received from <the interested

public, the Task Force proposed that the Navajo Preference in
Employment Act (13 N.T.C., Section 601, et. seg.) be amended; and

6. The Navajo Labor Investigative Task Force presented
its~"report, minutes of public meetings it conducted and proposed
amendments to the Navajo Preference Act to <+ths Human Services
Committee of the Navaje Nation Council; and

7. Pursuant to 1ts powers to recommend legislation on
labor matters (2 N.T.C., Section 604(b)}(3)), the Human Services
Committee o©f the Navajo Nation Council by Resolution HSC-0024-91
dated September 26, 1990, adopted the Report to the Navado Nation
Council Regarding the Proposed Amendments to the Navade Preference
in Employment Act and recommended that the Navaije Nation Council
enact into law, the Provosed Amendments to the Navado Preferance in
Employment Act. (Resclution attached hereto as Exhibit "Am™) '




NOW THEREFORE BE IT RESOLVED THAT:

The Navajo Nation Coumeil hereby repeals in its entirety,
Title 15, Chapter 7 of the Navado Tribal Code and enacts in its
place, the amendments to Title 15, Chapter 7 of the Navajo Tribal
Cods, attached herete as Exhibit "B", with the exception of Section
6 (B).

CERTIFICATION

I Thereby certify that the foregoing resolution was duly
considered by the Navajo Nation Council at a duly called meeting at
Window Rock, Navajo Nation (Arizona), at which a quorum was present
and that same was passed by a vote of 63 in favor, 0 opposed and 9
abstained, this 25th day of Cctober 1950.

/igz ker Z i
Navajo Nation eil

October 29, 1990
Date Signed

ACTION BY THE EXECUTIVE BRANCH

1. Pursuant to 2 N.T.C., Section 1005
{c}{1), I hereby sign into law the
foregoing legislation this 5th day

LtB L

Leonard Haskie, Interim President
Nawvajo Naticn

x* L *x* x

2. Pursuant to 2 N.T.C., Secﬁion 1005

{e) {10y, I hereby veto the
foregoing: legislation this
day of 1990 for the

reason(s) expressed in the attached
letter to the Speaker:

Leonard Haskie, Interim President
Navajo Nation



Section 1.

NAVAJO PREFERENCE IN EMPLOYMENT ACT
- AMENDED OCTOBER 1990

THLE

A.  This Act shall be cited as the Navajo Preference in Employment Act and is hereby
codified as Title 15 Chapter 7 of the Navajo Tribal Code.

Section 2.

PURPOSE

A The purposes of the Navajo Preference in Employment Act are:

1. To provide employment opportunities for the Navajo work force;

2. To provide training for the Navajo people;

3. To promote the economic development of the Navajo Naton;

4, To lessen the Navajo Nation’s dependence upon off reservation sources of
employment, income, goods and services;

5. To foster the economic self-sufficiency of Navajo families; and

6. To protect the health, safety, and welfare of Navajo workers;

s To foster cooperative efforts with employers to assure expanded employment
opportunities for the Navajo work force.

B. It is the intention of the Navéjo Nation that the provisions of this Act be construed
and applied to accomplish the purposes set forth above.
Section 3. DEFINITIONS

L The term "Commission” shall mean the Navajo Nation Labor Commission.

Z The term "employment" shall include, but is not limited to, the recruitment,
hiring, promotion, transfer, training, upgrading, reduction-in-force, retention,
and recall of employees.

3 The term “employer" shall include all persons, firms, associations,
corporations, and the Navajo Nation and all of its agencies and
instrumentalities, who engage the services of any person for compensation,
whether as employee, agent, or servant.

4, The term "Navajo" means any enrolied member of the Navajo Nation.

5. The term "ONLR" means the Office of Navajo Labor Relations.



10.

1L

12.

13.

14,

The term "probable cause" shall mean a reasonable ground for belief in the
existence of facts warranting the proceedings complained of.

The term ‘“territorial jurisdiction” means the territorial jurisdiction of the
Navajo Nation as defined in 7 NTC §254.

The term "counsel" or "legal counsel" shall mean (a) a person who is an active
member in good standing of the Navajo Nation Bar Association and duly
authorized to practice law in the courts of the Navajo Nation; and (b) for the
sole purpose of co-counselling in association with a person described in clause
(a), an attorney duly authorized, currently licensed and in good standing to
practice law in any State of the United States who has, pursuant to written
request demonstrating the foregoing qualifications and good cause, obtained
written approval of the Commission to appear and participate as co-counsel
in a particular Commission proceeding.

The term "necessary qualifications” shall mean those job-related qualifications.
which are essential to the performance of the basic responsibilities designated
for each employment position, including anyessential qualifications concerning
education, training and job-related experience, but excluding any qualifications
relating to ability or aptitude to perform responsibilities in other employment
positions. Demonstrated ability to perform essential and basic responsibilities
shall be deemed satisfaction of necessary qualifications.

The term "qualifications” shall include the ability to speak and/or understand
the Navajo language, and familiarity with Navajo culture, customs and
traditions. .

The term “person” shall include individuals; 1abor organizations; tribal, federal,
state and local governments, their agencies, subdivisions, instrumentalities and
enterprises; and private and public, profit and non-profit, entities of all kinds
having recognized legal capacity or authority to act, whether organized as
corporations, partnerships, associations, committees or in any other form.

The term "employee” means an individual employed by an employer.

The term "employment agency” means a person regularly undertaking, with
or without compensation, to procure employees for an employer or to obtain
for employees opportunities to work for an employer.

The term "labor organization" or "union" means an organization in which
employees participate or by which employees are represented and which exists
for the purpose, in whole or in part, of dealing with employers concerning
grievances, labor disputes, wages, rates of pay, hours or other terms and
conditions of employment, including a national or international labar
organization and any subordinate conference, general committee, joint or
system board, or joint council

2



15,

16.

w8

Sectior 4.

The term "petiioner” means a person who files a complamt seeking to initiate
a Commission proceeding under the Act.

The term "respondent” means the person against whom a complaint is filed
by a petitioner.

The term "Act’ means the Navajo Preference in Employment Act.

NAVAJO EMPLOYMENT PREFERENCE

A All employers doing business within the territorial jurisdiction of the Navajo Nation,
or engaged in any contract with the Navajo Nation shall:

L

Give preference in employment to Navajos. Preference in employment shall
include specific Navajo affirmative action plans and timetables for all phases
of employment to achieve the tribal goal of employing Navajos in all job
classifications including supervisory and management positions.

Within 90 days after the later of the effective date of this Section 4(A)(2) or
the date on which an employer commences business within the territorial
jurisdiction of the Navajo Nation, the employer shall file with ONLR a written
Navajo affirmative action plan which complies with this Section and other
provisions of the Act. In any case where a labor organization represents
employees of the employer, the plan shall be jointly filed by the employer and

‘labor - organization:~ “Any-such -associated-labor organization ~shall- have -

obligations under this Section equivalent to those of the employer as to
employees represented by such organization. Failure to file such a plan within
the prescribed time limit, submission of a plan which does not comply with
the requirements of the Act, or failing to implement or comply with the terms
of a conforming plan shall constitute a violation of the Act. In .ae event of
a required joint plan by an employer and associated labor organization, only
the non-complying party shall be deemed in violation of the Act, as long as

the other party has demonstrated a willingness and commitment to cnmply'
with the Act.

Subject to the availability of adequate resources, ONLR shall provide
reasonable guidance and assistance to employers and associated labor
organizatons in connection with the development and implementation of a
Navajo affirmative action plan. Upon request, ONLR shall either approve
or disapprove any plan, in whole or in part. In the event of approval thereof
by ONLR, no Charge shall be filed hereunder with respect to alleged unlawful
provisions or omissions in the plan, except upon 30 days prior written notice
to the employer and any associated labor organization to enable voluntary
correction of any stated deficiencies in such plan. No Charge shali be filed
against an employer and any associated labor organization for submitting a

non-conforming plan, except upon 30 days prior notice by ONLR 1dennfymg
deficiencies in the plan which require correction.
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Specific Requirements for Navajo Preference

1.

All employers shall include and specify a Navajo employment prefefence
policy statement in all job announcements and advertisements and employer
policies covered by this Act. _ . _

All employers shall post in a conspicuous place on its premises for its
employees and applicants a Navajo preference policy notice prepared by
ONLR.

Any seniority system of an employer shall be subject to this Act and all other
labor laws of the Navajo Nation. Such a seniority system shall not operate
to defeat nor prevent the application of the Act; provided, however, that
nothing in this Act shall be interpreted as invalidating an otherwise lawful and
bona fide seniority system which is used as a selection or retention criterion
with respect to any employment opportunity where the pool of applicants or
candidates is exclusively composed of Navajos or non-Navajos.

The Navajo Nation when contracting with the federal or state government or
one of its entities shall include provisions for Navajo preference in all phases
of employment as provided herein. When contracting with any federal agency,
the term Indian preference may be substituted for Navajo preference for
federal purposes; provided that any such voluntary substitution shall not be
construed as an implicit or express waiver of any provision of the Act nor 2
concession by the Navajo Nation that this Act is not fully applicable to the
federal contract as a matter of law.

All employers shall utilize Navajo Nation employment sources and job services
for employee recruitment and referrals; provided, however, that employers do
not have the foregoing obligations in the event a Navajo is selected for the
employment opportunity who is a current ¢mployee of the employer,

All employers shall advertise and announce all job vacancies in at least one
newspaper and radio station serving the Navajo Nation; provided, however,
that employers do not have the foregoing obligations in the event a Navajo
is selected for the employment opportunity who is a current employee of the
employer. '

All employers shall use non-discriminatory job qualifications and selection
criteria in employment.

All employers shall not penalize, discipline, discharge nor take any adverse
action against any Navajo employee without just cause. A written notification
to the employee citing such cause for any of the above actions is required in
all cases. :



2. All employers shall maintain a safe and clean working environment and
provide employment conditions which are free of prejudice, intimidation and
harassment.

10.  Training shall be an integral part of the specific affirmative action plans or
activities for Navajo preference in employment.

11.  An employersponsored cross-cultural program shall be an essential part of
the affirmative action plans required under the Act. Such program shall
primarily focus om the education of non-Navzjo employees, including
management and supervisory personnel, regarding the cultural and religious
traditions or beliefs of Navajos and their relationship to the development of
employment policies which accommodate such traditions and beliefs. The
cross-cultural program shall be developed and implemented through a process
which involves the substantial and continuing participation of an employer’s
Navajo employees, or representative Navajo employees.

12. No fringe benefit plan addressing medical or other benefits, sick leave
program or any other personnel policy of an employer, including policies
jointly maintained by an employer and associated labor organization, shall
discriminate against Navajos in terms or coverage as a result of Navajo
cultural or religious traditions or beliefs. To the maximum extent feasible,

all of the foregoing policies shall accommodate and recognize in coverage
such Navajo traditions and beliefs.

C. Irrespective of the qualifications of any non-Navajo applicant or candidate, any

Navajo applicant or candidate who demonstrates the necessary qualifications for an
employment position:

i. Shall be selected by the employer in the case of hiring, promotion, transfer,

‘upgrading, recall and other employment opportunities with respect to such
position; and

2. Shall be retained by the employer in the case of a reduction-in-force affecting
such class of positions until all non-Navajos employed in that class of positions
are laid-off, provided that any Navajo who is laid-off in compliance with this
provision shall have the right to displace a non-Navajo in any other

employment position for which the Navajo demonstrates necessary
qualifications.

Among a pool of applicants or candidates who are solely Navajo and meet

the necessary qualifications, the Navajo with the best qualifications shall be
selected or retained, as the case may be.

D.  All employers shall establish written necessary qualifications for each employment
position in their work force, a copy of which shall be provided to applicants or
candidates at the time they express an interest in such position.
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SECTION 5. REPORTS

All employers doing business or engaged in any project or enterprise within the
territorial jurisdiction of the Navajo Nation or pursuant to a contract with the Nation
shall submit employment information and reports as required to ONLR. Such
reports, in 2 form acceptable to ONLR, shall include all information necessary and
appropriate to determine compliance with the provisions of this Act. All reports
shall be filed with ONLR not later than 10 business days after the end of each
calendar quarter, provided that ONLR shall have the right to require filing of reports
on a weekly or monthly schedule with respect to part-time or full-time temporary
employment.

SECTION 6. UNION AND EMPLOYMENT AGENCY ACTIVITIES/RIGHTS OF
NAVAJO WORKERS

A Subject to lawful provisions of applicable collective bargaining agreements, the basic
rights of Navajo workers to organize, bargain collectively, stike, and peaceable
picket to secure their legal rights, shall not be abridged in any way by any person.
The right to strike and picket does not apply to employees of the Navajo Nation, its
agencies, or enterprises.

B. It shall be unlawful for any labor organization, employer or employment agency to
take any action, including acon by contract, which directly or indirectly causes or
attempts to cause the adoption or use of any employment practice, policy or decision
which violates the Act.

SECTION 7. NAVAJO PREVAILING WAGE

A.  Definitions. For purposes of this Section, the following terms shall have the
meanings indicated:

1. The term “prevailing wage" shall mean the wage paid to 2 majority (more than.
50 percent) of the employees in the classification on similar construction
projects in the area during a period not to exceed 24 months prior to the
effective date of the prevailing wage rate set hereunder; provided that in the
event the same wage is not paid to a majority of the employees in the
classification, "prevailing wage" shall mean the average of the wages paid,
weighted by the total number of employees in the classification.

2 The term "prevailing wage rate" shall mean the rate established by ONLR
pursuant to this Section.

3 The term "wage" shall mean the total of:
(A) the basic hourly rate; and
(B) the amount of (i) contributions irrevocably made by a contractor or
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subcontractor to 2 trustee or to a third person pursuant to a bona fide
fringe benefit fund, plan or program for the benefit of employees and
(ii) costs to the contractor or subcontractor which may be reasonably
anticipated in providing bona fide fringe benefits to employees pursuant .
to an enforceable commitment to carry out a financially responsible
plan or program which was communicated in writing to the employees
affected. The types of fringe benefits contemplated hereunder include
medical or hospital health care, pensions on retirement or death,
compensation for injuries or iliness resulting from occupational actvity,
or insurance to provide any of the foregoing; unemployment benefits;
life insurance, disability insurance, sickness insurance, or accident
insurance; vacation or holiday pay; defraying costs of apprenticeship
or other similar programs; or other bona fide fringe benefits.

The term "area"in determining the prevailing wage means the geographic area
within the territorial jurisdiction of the Navajo Nation; provided that in the
event of insufficient similar construction projects in the area during the period
in question, "area” shall include the geographic boundaries of such contiguous
municipal, county or state governments as ONLR may determine necessary
to secure sufficient wage information on similar construction projects.

The term “classifications" means all job positions in which persons are
employed, exclusive of classifications with assigned duties which are primarily
administrative, executive or clerical, and subject to satisfaction of the
conditions prescribed in Sections (E)(7) and (8), exclusive of "apprentice” and
“rainee" classifications as those terms are defined herein.

"Apprentice" means (a) a person employed and individually registered in a
bona fide apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Bureau of Apprenticeship
and Training, or with an Apprenticeship Agency administered by a State or
Indian Tribe and recognized by the Bureau, or (b) a person in the first 90
days of probationary employment as an apprentice in such an apprenticeship
program, who is not individually registered in the program, but who has been
certified by the Bureau of Apprenticeship and Training or a State or Tribal

Apprenticeship Agency (where appropriate) to be eligible for probationary
employment as an apprentice.

"Trainee” means a person registered and receiving on-the-job training in a
construction occupation under a program which has been approved in advance
by the U.S. Department of Labor, Employment and Training Administration,
as meeting its standards for on-the-job training programs and which has been
so certified by that Administration, or (b) employed and/or receiving on-

the-job training under a public employment or work experience program
which is approved and funded by the Navajo Nation.



The term “construction” shall mean all activity performed under a contract
which relates to (2) the building, development, rehabilitation, repair, alteration
or installation of structures and improvements of all types, including without
limitation buildings, bridges, dams, plants, highways, sewers, water mains,
powerlines and other structures; (b) drilling, blasting, excavating, clearing and
landscaping, painting and decorating; (¢) transporting materials and supplies
to or from the site of any of the activities referred to in (a) or (b) by
employees of the contractor or subcontractor; and (d) manufacturing or
finishing materials, articles, supplies or equipment at the construction site of
any of the foregoing activities by employees of the contractor or subcontractor.

The term "contract” shall mean the prime construction contract and all
subcontracts of any ter thereunder enmtered into by parties engaged in
commercial, business or governmental activities (whether or not such activities
are conducted for profit). :

B. Establishment

1.

For all construction reasonably anticipated to occur in the area on a regular
basis, ONLR shall establish a general prevailing wage rate for each
classification within specified types of construction. ONLR shall define
classifications and types of construction in accordance with guidelines
generally recognized in the construction industry. In all cases where
construction is contemplated for which prevailing wage rates have not been
set, the contract letting entity shall submit to ONLR a written request for 2
project prevailing wage scale. Such request shall be submitted not less than
60 days prior to the scheduled date for bid solicitation and shall include
detailed information on the anticipated construction classifications, nature of
the project and completion plans. ONLR shall use its best efforts to provide
a project prevailing wage scale, for each classification involved in the project

construction, within 60 days after receipt of a request therefar.

In setting prevailing wage rates, ONLR shall conduct such surveys and collect
such data as it deems necessary and sufficient to arrive at a wage
determination. Wage data may be collected from contractors, contractors’
associations, labor organizations, public officials and other sources which
reflect wage rates paid in classifications on types of construction in the area,
including the names and addresses of contractors and subcontractors; the
locations, approximate costs, dates and types of constuction; the number of
workers employed in each classification on the project; and the wage rates
paid such workers. = Wage rate data for the area may be provided, and
considered in making wage determinations, in various forms including signed
statements, collective bargaining agreements and prevailing wage rates
established by federal authorities for federally-assisted construction projects.

Any classification of workers not listed in a prevailing wage rate and which
is to be used under a construction contract shall be classified in conformance
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with the prevailing wagé determination issued and applicable to the project;
provided that an additional classification and prevailing wage rate therefor will
be established in the event each of the following criteria are satisfied:

(a)  The work performed by the proposed classification is not performed
by a classification within the existing prevailing wage scale;

(b)  The proposed classification is utilized in the area by the construction
industry; and

(¢c) The wages set for the proposed classification bear a reasonable

relationship to the wage rates contained in the existing scale for other
classifications.

(2)  Subject to the prior written approval thereof by the Director of ONLR,
a general prevailing wage rate shall be effective on the date notice of
such rate is published in a newspaper in general circulation in the
Navajo Nation. The notice shall contain the following information:

(i)  The fact a prevailing wage rate has been set and approved in
writing by the Director of ONLR;

(i) The type of construction for which the rate was established;

(i) The effective date, described as the date of publication of the
notice or other specified date;

(iv)  The address and telephone number of ONLR; and

(v) A statement that ONLR will provide a copy of the full wage

determination on request, and respond to any reasonable
questions regarding such determination or its application.

General prevailing wage rates shall continue in effect until such time
as any modifications are adopted.

(b) A prevailing wage rate for a particular project shall be effective on the
date of issuance to the requesting party of a written wage
determination approved by the Director of ONLR. The wage
determination shall continue in effect for the duration of the project;
provided that any such determination may be modified by ONLR in
the event the period of time from the effective date of the
determination to the date bids are solicited exceeds 180 days and the
estimated date of completion of the project is more than one year after
the effective date of the determination.



(c) Project and general wage determinations may be medified from time
to time, in whole or in part, to adjust rates in conformity with current
conditions, subject to the special conditions applicable to project
determinations. Such modifications become effective upon the same.
terms and conditions which are applicable to original determinations.

(d) Fringe Benefits. The fringe benefit amount of wages reflected in a
prevailing wage rate shall be paid in cash to the employee, and shall
not be deducted from such employee’s wages, unless each of the
following conditions is satisfied:

(i)  The deduction is not contrary to applicable law;

(ii) A voluntary and informed written consent authorizing the
deduction is obtained from the employee in advance of the
period in which the work is to be done and such consent is not
a condition either for the obtaining or continuing employment;

(iii) No profit or other benefit is obtained as a result of a deduction,
directly or indirectly, by the contractor, subcontractor or any
person affiliated with them in the form of a commission,
dividend or other consideration; and

(iv) The deduction serves the convenience and interests of the
employee.

No contract-letting entity, contractor or subcontractor shall proceed with a
construction contract subject to this Section in the absence of a contractual
requirement for payment of prevailing wages pursuant to a specified wage
determination issued by ONLR. Violation of this obligation shall render the
contract-letting entity, and the employer contractor or subcontractor, jointly
and severally liable for the difference between wages actually paid and the
prevailing wage rate, together with interest thereon (or if no prevailing wage
rates have been set, such wage rate as may be issued by ONLR during the
course, or after the completion, of the construction project).

Failure by any employer, contractor or subcontractor to pay prevailing wages
shall render such employer liable for the difference between the amount of
wages actually paid and the prevailing rate, together with interest thereon.

Any deduction of fringe benefits by an employer contractor or subcontractor
* in violation of Section 7(C) shall render such employer liable for the amount
of such deduction, together with interest thereon.

Upon written request of ONLR, a contract-letting entity or contractor, as the

case may be, shall withhold from any monies payable on account of work
performed by an employer contractor or subcontractor under a construction
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contract such sums as may be determined by ONLR as necessary to satisfy
any liabilities of such contractor or subcontractor for unpaid prevailing wages
or wrongful deduction of fringe benefits.

If following a hearing under Section 11 a contract-letting entity (other than
the Navajo Nation), contractor or subcontractor is found to have willfully
violated this Section the Commission may enter a debarment order
disqualifying such party from receiving any contract, or subcontract
thereunder, with the Navajo Nation for a period not to exceed three years.

The liabilities described in this Section 7(D) shall not foreclose the
Commission from awarding such other relief or imposing such other civil

penalties as may be appropriate following a hearing conducted under Section
13-

Exemptions. This Section shall not apply to:

L

A contract associated with a construction activity which relates to the
provision of architect, engineer, legal or consultant services, or, except as
provided under Section 7(A)(8)(d), the manufacturing or furnishing of
materials or performance of services and maintenance work by persons not
empioyed by a prime contractor or any of its subcontractors.

A construction contract relating to a2 project having a total cost of $2,000 or
less.

A construction contract which is let by a natural person who is an owner or

person legally authorized to let such contract, for such person’s personal,
family or household purposes.

A construction contract to the extent the work thereunder is performed by

employees of the owner, or employees of the person or entity legally
authorized to let the prime contract.

A construction contract for a project receiving federal financial assistance to
the extent the prevailing wage is set by federal authorities pursuant to the

Davis-Bacon Act, 40 US.C. §§ 276a et seq. (as amended), or other federal
law applicable to such project.

A construction contract to the extent such contract requires payment of wages
pursuant to a wage scale established under a collective bargaining agreement
between any contractor or subcontractor and a labor organization.

With the exception of the provisions of Section 7(C), an apprentice provided
that the apprentice is paid not less than (2) the basic hourly rate prescribed
in the registered program faor the apprentice’s level of progress, expressed as
a percentage of the applicable journeyman rate specified in the prevailing
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wage rate, and (b) the fringe benefit amount prescribed in the registered
program or, if‘not specified, the fringe benefit amount set in the prevailing
wage rate for the applicable journeyman classification. An apprentice who
is not enrolled in a registered program (within the meaning of Section
7(AX(6)), shall be paid wages in an amount not less than the level prescribed
for the applicable journeyman classification specified in the prevailing wage
rate.

& With the exception of the provisions of Section 7(c), a trainee provided that
the trainee is paid not less than (2) the basic hourly rate prescribed in the
approved program for the trainee’s level of progress, expressed as a
percentage of the applicable journeymar rate specified in the prevailing wage
rate and (2) the fringe benefit amount prescribed in the approved program
or, if not specified and as to federally approved programs only, the fringe
benefit amount set in the prevailing wage rate for the applicablé journeyman
classification. A trainee who is not enrclled in an approved program (within
the meaning of Section 7(A)(8)), shall be paid wages in an amount not less
than the level prescribed for the applicable journeyman classification specified
in the prevailing wage rate.

SECTION 8. HEALTH AND SAFETY OF NAVAJO WORKERS

Employers shall, with respect to business conducted within the territorial
jurisdiction of the Navajo Nation, adopt and implement work practices which
conform to occupational safety and health standards imposed by law.

SECTION 9. CONTRACT COMPLIANCE

A

All transaction documents, including without limitation, leases, subleases, contracts,
subcontracts, permits, and collective bargaining agreements between employers and
labor organizations (herein collectively “transaction documents") which are entered
into by or issued to any employer and which are to be performed within the
territorial jurisdiction of the Navajo Nation shall contain a provision pursuant to
which the employer and any other contracting party affirmatively agree to strictly
abide by all requirements of this Act. With respect to any transaction document
which does not contain the foregoing provision, the terms and provisions of this Act
are incorporated therein as a matter of law and the requirements of the Act shall
constitute affirmative contractual obligations of the contracting parties. In addition
to the sanctions prescribed by the Act, violation of the Act shall also provide grounds
for the Navajo Nation to invoke such remedies for breach as may be available under
the transaction document or applicable law. To the extent of any inconsistency or
conflict between a transaction document and the Act, the provision of the transaction
document in question shall be legally invalid and unenforceable and the Act shall
prevail and govern the subject of the inconsistency or conflict.

Every bid solicitation, i‘equest for proposals and associated notices and
advertisements which relate to prospective contracts to be performed within the
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territorial jurisdiction of the Navajo Nation shall expressly provide that the contract
shall be performed in strict compliance with this Act. With respect to any such
solicitation, request, notice or advertisement which does not contain the foregoing

provision, the terms and provisions of this Act are incorporated therein as a matter
of law.

SECTION 10. MONITORING AND ENFORCEMENT

A

Responsible Agency. Compliance with the Act shall be monitored and enforced by
ONLR.

Charges.

L Charging Party. Ary Navajo may file a charge (“Individual Charge") claiming
a violation of his/her rights under the Act. ONLR, on its own initiative, may
file a charge ("ONLR Charge") claiming a violation of rights under the Act
held by identified Navajos or a class of Navajos, including a claim that
respondent is engaging in a pattern of conduct or practice in violation of
rights guaranteed by the Act. An Individual Charge and ONLR Charge are
collectively referred to herein as a "Charge”.

2, Form and Content. A Charge shall be in writing, signed by the charging party

(which shall be the Director of ONLR in the case of an ONLR Charge), and
contain the following information:

(a)  The name, address and any telephone number of the charging party;

(b)  The name and address or business location of the respondent against
whom the Charge is made; '

(c) A clear and concise statement of the facts constituting the alleged
violadon of the Act, including the dates of each violation and other
pertnent events and the names of individuals who committed,
participated in or witnessed the acts complained of;

(d)  With respect to a Charge alleging a pattern or practice in violation of
the Act, the period of time during which such pattern or practice has
existed and whether it continues on the date of the Charge;

(e)  The specific harm sustained by the charging party in the case of an
Individual Charge or the specific harm sustained by specified Navajos
or a class of Navajos with respect to an ONLR Charge; and

(f) A statement disclosing whether proceedings involving the alleged
violation have been initiated before any court or administrative agency
or within any grievance process maintained by the respondent,
including the date of commencement, the court, agency or process and
the status of the proceeding,
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ONLR shall provide assistance to persons who wish to file Individual Charges.
Notwithstanding the foregoing provisions, a Charge shall be deemed sufficient
if it contains a reasonably precise identification of the charging party and
respondent, and the action, pattern or practice which are alleged to violate
the Act.

Place of Filing. Individual Charges may be filed in any office of ONLR. An
ONLR Charge shall be filed in ONLR’s administrative office in Window
Rock. '

Date of Filing. Receipt of each Individual Charge shall be acknowiedged by
the dated signature of an ONLR employee which shall be deemed the date
on which the Individual Charge is filed. The date on which an ONLR Charge
is signed by the ONLR Director shall be deemed the date of filing for such
Charge.

Amendment. A Charge may be amended by filing, in the office where the
Charge was' first submitted, a written instrument which sets forth the
amendment and any portions of the original Charge revised thereby. To the
extent the information reflected in the amendment arose out of the subject
marter of the original Charge, the amendment shall relate back and be
deemed filed as of the filing date of such Charge. Any portion of the
amendment which does not qualify for relation back treatment shall con-
sdtute a new Charge.

Time Limitation. A Charge shall be filed within one year after accrual of the
claim which constitutes the alleged violation of the Act. The date of accrual
of a claim shall be the earlier of

(a) the date on which the charging party had actual knowledge of the
claim, or

(b)  taking into account the circumstances of the charging party, the date
on which the charging party should reasonably have been expected to
know of the existence of the claimn; provided, however, that a Charge
relating to a continuing, or pattern or practice, violation of the Act
shall be filed within one year after the later of .

(1) the date of termination of such violation, pattern or practice or

(i) the date of accrual of the claim to which the Charge relates.
Failure to file a Charge within the time limitations prescribed
herein shall bar proceedings on the related claim before the
Commission or in any Court of the Navajo Nation; provided,
however, that nothing herein shall be interpreted as foreclosing
proceedings before any Navajo Court or administrative body
(other than the Commission) on any claim which also arises
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10.

~under applicable common, statutory or other law independent
of this Act. :

Notice to Respondent. Within 20 days after a Charpe is filed, ONLR shall
serve a copy thereof on respondent; provided, however, that if in ONLR’s
judgment service of a copy of the Charge would impede its enforcement
functions under the Act, ONLR may in lieu of a copy serve on respondent a
notice of the Charge which contains the date, place and summary of relevant
facts relating to the alleged violation, together with the identity of the
charging party unless withheld for the reason stated above. Service of any
amendment to the Charge shall be accomplished within 20 days after the
amendment is filed. Failure of ONLR to serve a copy of a Charge or notice
thereof within the prescribed time period shall not be a ground for dismissal
of the Charge or any subsequent proceedings thereon

Withdrawal of Charge.

(a)  ONLR may, in its discretion, withdraw any ONLR Charge upon written
notice thereof to respondent and each person identified in the Charge
whose rights under the Act were alleged to have been violated. Any
person receiving notice of withdrawal or any other person who asserts
a violation of his/her rights as a result of the violation alleged in the
withdrawn ONLR Charge may file an Individual Charge which, if filed
within 90 days after the issuance date of ONLR’s withdrawal notice,
shall relate back to the filing date of the ONLR Charge.

(b)  Any charging party may, in his/her discretion, withdraw an Individual
Charge by filing a written notice of withdrawal with the ONLR office
where the Charge was subrmitted, with a copy thereof filed with the
ONLR administrative office in Window Rock. ONLR shall, within 20
days after receiving the notice, transmit a copy to the respondent.
Within 90 days after receipt of the withdrawal notice, ONLR may file
an ONLR Charge relating in whole or part to the viclations alleged
in the withdrawn Individual Charge. Any filing of an ONLR Charge

within the prescribed time period shall relate back to the filing date
of the withdrawn Charge.

Overlapping Charges. Nothing herein shall be construed as prohibiting the
filing of any combination of Individual Charges and an ONLR Charge which,
in whole or part, contain common allegations of violations of the Act.

Informants. Irrespective of whether a person is otherwise eligible to file an
Individual Charge, any such person or an organization may in lieu of filing a
Charge submit to ONLR written or verbal information concerning alleged
violations of the Act and may further request ONLR to file an ONLR Charge
thereon. In addition to other limitations on disclosure pravided in Section
10(M) and in the absence of the written consent of the informant, neither the
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C.

identity of the informant nor any information provided by such informant shall
be disclosed to the respondent, agents or legal counsel for the respondent, or
the public, either voluntarity by ONLR or pursuant to any discovery or other
request for, or order relating to, such information during the course of any
judicial or non-judicial proceeding, including a proceeding before the Commis-
sion or any subsequent appeal or challenge to a Commission or appellate
decision; provided, however, that in the event the informant is called as a
witness by ONLR at a Commission proceeding involving the information
provided by the informant,

(a) the informant’s name may be disclosed, but his/her status as an
informant shall remain privileged and confidential and shall not be
disclosable through witness examination or otherwise, and

(b)  with the exception of the witness status as an informer, information
provided by the informant is disclosable in accordance with the
procedures outlined under Section 10(M).

Investigation of Charges.

8

General. ONLR shall conduct such investigation of a Charge as it deems
necessary to determine whether there is probable cause to believe the Act has
been violated.

Subpoenas.

(2)  The Director of ONLR shall have the authority to sign and issue 2
subpoena compelling the disclosure by any person evidence relevant
to a Charge, including a subpoena ordering, under oath as may be
appropriate:

(i)  The attendance and testimony of witnesses;
(ii) Responses to written interrogatories;

(i) The production of evidence, including without limitation books,
records, correspondence or other documents (or lists or summaries
thereof) in the subpoenaed person's possession, custody or control or
which are lawfully obtainable by such person; and

(iv)  Access to evidence for the purposes of examination and copying.
Neither an individual charging party nor a respondent shall have a right
to demand issuance of a subpoena prior to the initiation of any
proceedings on the Charge before the Commission, in which event
subpoenas are issuable only pursuant to the procedures governing
such proceedings.
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(b)

(d)

Service of the subpoena shall be effected by one of the methods
prescribed in Section 10(0). A subpoena directed to a natural person
shall be served either on the person at his/her residence or office
address or, in the case of personal delivery, at such residence or office
either on the person subpoenaed or on anyone at least eighteen years
ofage(andinthecaseofofﬁceservice,apersonwhois also an
employee of such office). Service of a subpoena directed to any other
person shall be addressed or delivered to either the statutory agent (if
any) of such person or any employee occupying a managerial or
supervisory position at any office of the person maintained within or
outside the territorial jurisdiction of the Navajo Naton. Personal
service may be performed by a natural person at least eighteen years
of age, including an employee of ONLR.

The subpoena shall set a date, time and place for the attendance of
a witness, or production of or access to evidence, as the case may be,
provided that the date for compliance shall be not less than 30 days-
after the date on which service of the subpoena was effected.

Any person served with a subpoena intending not to fully comply
therewith shall, within five business days after service, serve on the
Director of ONLR a petition requesting the modification or revocation
of the subpoena and identifying with particularity each porton of the
subpoena which is challenged and the reasons therefor. To the extent
any portion of the subpoena is not challenged, the unchallenged parts
shall be complied with in accordance with the terms of the subpoena
as issued. The ONLR Director shall issue and serve on petitioner a
decision and reasons therefor within eight business days following
receipt of the petition, and any failure to serve a decision within such
period shall be deemed 2 denial of the petition. In the event the
Director’s decision reaffirms any part of the subpoena challenged in
the petition, the Director may extend the date for compliance with such
portion for a period not to exceed 10 business days. Any petitioner
dissatisfied with the decision of the ONLR Director shall either

(1) comply with the subpoena (with any modifications thereto
reflected in the Director’s decision) or

(2)  within five business days following receipt of the Director’s
decision or the date such decision wes due, file a petition with
the Commission (with a copy concurrently served on the ONLR
Director) seeking modification or revocation of the subpoena
and stating with particularity therein each portion of the
subpoena challenged and the reasons therefor. A copy of the

ONLR Director’s decision, if any, shall be attached to the
petition.
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(e)

©

In the event a person fails to comply with 2 served subpoena, ONLR
may petition the Commission for enforcement of the subpoena. For
purposes of awarding any relief to petitioner, the Commission may
issue any order appropriate and authorized in a case where it is
established that 2 Commission order has been violated. A copy of the
petition shall be concurrently served on the non-complying person.

Beginning on the first day of nor-compliance with a subpoena served
on a respondent, or any employee or agent of respondent, until the
date of full compliance therewith, there shall be a tolling of all periods
of limitation set forth in this Section 10.

Dismissal of Charges.

1

Individual Charges. ONLR shall dismiss an Individual Charge upon
reaching any one or more of the following determinations:

(a) = The Individual Charge, on its face or following an ONLR
investigation, fails to demonstrate that probable cause exists to
believe a violation of the Act has occurred;

(b)  The Individual Charge was not filed within the time limit
prescribed by Section 10(B)(6);

(c)  The charging party has failed to reasonably cooperate In the
investigation of, or attempts to settle, the Individual Charge;

(d)  The charging party has refused, within 30 days of receipt, to
accept a settlement offer agreed to by respondent and approved
by ONLR, which accords substantially full relief for the harm
sustained by such party; or

() The Charge has been settled pursuant to Section 10{G).

ONLR Charges. ONLR shall dismiss an ONLR Charge upon
determining that

(a) no probable cause exists to believe a violation of the Act has
occurred,

(b) the Charge was not filed within the time limits prescribed by
Section 10(B)(6), or

(¢)  the Charge has been settled pursuant to Section 16(G).

Partia! Dismissal. In the event a portion of a Charge is dismissable on
one or more of the foregoing grounds, only such portion of the Charge
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shall be dismissed and the remainder retained by ONLR for final
disposition.

4. Notice. Written notice of dismissal, stating the grounds therefor, shall
be served on respondent and the individual charging party in the case
of an Individual Charge or, in the case of an ONLR Charge, on the
respondent and any person known to ONLR who claims to be
aggrieved by the violations alleged in such Charge. Such notice shall
be accompanied by a right to sue authorization pursuant to Section

10(H).

Probable Cause Determination. Following its investigation of a Charge and in the
absence of a settlement or dismissal required under Section 10(D), ONLR shall issue
written notice of its determination that probable cause exists to believe a violation
of the Act has occurred or is occurring. Such notice shall identify each violation of
the Act for which probable cause has been found, and copies thereof shall be
promptly sent to the respondent, the charging party in the case of an Individual
Charge, and, in the case of an ONLR Charge, each person identified by ONLR
whose rights are believed to have been violated. Any probable cause determination
shall be based on, and limited to, the evidence obtained by ONLR and shall not be

deemed a judgment by ONLR on the merits of allegations not addressed in the
determination.

Conciliation. If, following its investigation of a Charge, ONLR determines there is
probable cause to believe the Act has been or is being violated, ONLR shall make
a good faith effort 1o secure compliance and appropriate relief by informal means
through conference, conciliation and persuasion. In the event there is a failure to
resolve the matter informally as to any allegations in an Individual Charge for which
probable cause has been determined, ONLR shall either issue the notice prescribed
in Section 10(H) or initiate a Commission proceeding under Section 10(1) concerning
unresoived allegatons. A successful resolution of any such allegation shall be
comnmitted to writing in the form required under Section 10{(G). Nothing herein shall
be construed as prohibiting ONLR from initating or participating in efforts to
informally resclve a Charge prior to issuance of a probable cause determination.

Settlement.

1. Settlement agreements shall be committed to writing and executed by
respondent, the individual charging party if any and, in the case of any
Charge, by the Director of ONLR. Refusal of an individual charging party
to execute a settlement agreement subjects the Individual Charge to dismissal
under the conditions set forth in Section 10{D){1)(d). Settiement agreements
may also be signed by those aggrieved persons identified as having a claim
with respect to an ONLR Charge.

2. Settlement agreements hereunder shall be enforceable among the parties
thereto in accordance with the terms of the agreement. Any member of a
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class of persons affected by the settlement who is mot a signatory to the
agreement shall have the right to initiate proceedings before the Commis-
sion pursuant to the procedure in Section 10(H)(2)(a)(iii).

3. Each settlement agreement shall provide for the dismissal of the Charge to
the extent the violations alleged therein are resolved under the agreement.

4. Any breach of a settlement agreement by respondent shall present grounds
for filing a Charge under this Section 10. A charging party asserting a claim
for breach may either seek

(a) enforcement of that portion of the settlement agreement alleged to
have been breached, or

(b) in the case of a material breach as to any or all terms, partial or total
rescission of the agreement, as the case may be, and such other and
further relief as may have been available in the absence of settlement.
A Charge asserting a breach of a settlement agreement with respect
to any original allegation in the Charge covered by such agreement
shall, for purposes of all time limitations in this Section 10, be deemed
to arise on the accrual date ‘of the breach.

H. Individual Right to Sue.
5 Individual Charges.

(a)  Prior to the expiration of 180 days following the date an Individual
Charge was filed, ONLR, by notice to the individual charging party,
shall authorize such individual to initiate a proceeding before the
Commission in accordance with the procedures prescribed in Section
10(7), if:

(i)  The Individual Charge has been dismissed by ONLR pursuant
to Section 1(D)(1);

(i)  ONLR has issued a probable cause determination under Section
10(E), there has been a failure of conciliation contemplated by
Section 10(F), and ONLR has determined not to initiate a
Commission proceeding on behalf of the individual charging
party; or

(iiiy Notwithstanding the absence of a probable cause determination
or conclusion of conciliation efforts, ONLR certifies it will be
unable to complete one or both of these steps within 180 days
after the date on which the Individual Charge was filed.

(b)  After the expiration of 180 days following the date an Individual
Charge was filed, the individual charging party shall have the right to
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initiate a proceeding before the Commission irrespective of whether
ONLR-has issued a notice of right to sue, made a probable cause
determination, or commenced or concluded conciliation efforts.

ONLR Charges.

(2)

(b)

Prior to the expiration of 180 days following the date an ONLR Charge
was filed, ONLR, by notice to any person known to it who claims to
be aggrieved by the allegations presented in such Charge, shall
authorize such person to initiate a proceeding before the Commission
in accordance with the procedures prescribed in Section 10(J), if:

(i)  The ONLR Charge has been dismissed by ONLR pursuant to
Section 10(D)(2);

(i) ONLR hasissued a probable cause determination under Section
10(E), there has been a failure of conciliation contemplated by
Section 10(F), and ONLR has determined not to initiate a
Commission proceeding on the Charge;

(ili) ONLR has entered into a settlement agreement under Section
10(G) to which such aggrieved person is not a party; or

(iv) Notwithstanding the absence of a probable cause determination
or conclusion of conciliation efforts, ONLR certifies it will be
unable to complete one or both of these steps within 180 days
after the date on which the ONLR Charge was filed.

After the expiration of 180 days following the date an ONLR Charge
was filed and prior to the date on which ONLR commences a
Commission proceeding, any person claiming to be aggrieved by the
allegations presented in such Charge shall have the right to initiate a
proceeding before the Commission irrespective of whether ONLR has
issued a notice of right to sue, made a probable cause determination
or commenced or concluded conciliation efforts.

Content of Notice. A notice of right to sue shall include the following
information:

(2)

(b)

Authorization to the individual charging party or aggrieved person to
injtiate a proceeding before the Commission pursuant to and within
the time limits prescribed by Section 10(J);

A summary of the procedures applicable to the institution of such
proceeding, or a copy of the Act containing such procedures;

A copy of the Charge; and
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(d) A copy of any written determination of ONLR with respect to. such
Charge.

ONLR Assistance. Authorization to commence Commission proceedings -
hereunder shall not prevent ONLR from assisting any individual charging
party or aggrieved person in connection with Commission proceedings or other
efforts to remedy the alleged violations of the Act.

L ONLR Right to Sue.

1.

Individual Charges. ONLR shall have the right to initiate proceedings before
the Commission based on the allegations of an Individual Charge with respect
to which ONLR has issued a probable cause determination under Section
10(E) and there has been a failure of conciliation contemplated by Section
10(F). ONLR shall have such right notwithstanding that the individual
charging party has a concurrent right to sue hereunder which has not been
exercised. ONLR’s right to sue shall continue until such time as the
individual charging party commences a Commission proceeding and, in that
case, shall be revived in the event the proceeding is dismissed or concluded
for reasons unrelated to the merits. Initiation of Commission proceedings by
ONLR shall terminate the right to sue of an individual charging party, subject
to revival of such right in the event the proceeding is dismissed or concluded
for reasons unrelated to the merits. Nothing herein shall be construed as
foreclosing ONLR from exercising its right to intervene in a Commission
proceeding under Section 10(L).

ONLR Charges. ONLR shall have the right to initiate proceedings before the
Commission based on the allegations of an ONLR Charge with respect to
which ONLR has issued a probable determination under Section 1(E) and
there has been a failure of conciliation contemplated by Section 10(F).
ONLR shall have such right notwithstanding that a person claiming to be
aggrieved as a result of the allegations in the ONLR Charge has a concur-
rent right to sue hereunder which has not been exércised. In the évent an
aggrieved person first initiates a Commission proceeding in an authorized
manner, ONLR’s right to sue shall only expire as to such person and shall
revive in the event the aggrieved person’s proceeding is dismissed or
concluded for reasons unrelated to the merits. Nothing herein shall be
construed as foreclosing ONLR from exercising its right to intervene in a
Commission proceeding under Section 10(L).

Initiation of Commission Proceedings. Proceedings before the Commission shall be

initiated upon the filing of a written complaint by a petitioner with the Commis-
sion. Complaints shall satisfy each of the following conditions:

1.

The petitioner is authorized to file the Complaint under the terms and
conditions prescribed by this Section 10;
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2. The underlying Charge was filed within the time limits prescribed in Section
10(B)(6); and-

3 The complaint was filed within 360 days following the date on which the
underlying Charge was filed.

Upon motion of respondent and a showing that any one or more of the foregoing
conditions has not been satisfied, the Commission shall dismiss the complaint;
provided, however, that no complaint shall be dismissed under (2) above as to any
allegation of a pattern of conduct or practice in violation of the Act to the extent
such pattern or practice continued to persist during the time limit prescribed in
Section 10(B)(6); and provided further that, in the absence of dismissal or conclusion
of Commission proceedings on the merits, nothing herein shall be construed as
prohibiting the refiling of a Charge alleging the same or comparable pattern or
practice violations of the Act which continued to persist during the time limits
prescribed in Secton 10(B)(6) for refiling such Charge.

Preliminary Relief. Prior to the initiation of Commission proceedings on a Charge
and notwithstanding the failure to satisfy any precondition to such proceedings, either
ONLR, an individual charging party or aggrieved person may, upon notice to
respondent, petition the Commission for appropriate temporary or preliminary relief
in the form of an injunction or other equitable remedy on the ground that prompt
action is necessary to carry out the purposes of the Act, including the preservation
and protection of rights thereunder. Nothing herein shall be construed as foreclosing

a petition which seeks comparable relief subsequent to the commencement of
Commission proceedings.

Intervention in Commission Proceedings. Within three business days after the date
on which any complaint, or petition pursuant to Section 1(K), is filed with the
Commission, other than a complaint or petition filed by ONLR, the Commission
shall cause copies thereof to be sent to the ONLR Director and the Attorney
General of the Navajo Nation. ONLR shall have an unconditional right to intervene
in the Commission proceeding initiated by such complaint or petition upon the
timely application by motion accompanied by a pleading setting forth the claims for
which intervention is sought.

Confidentiality.

L Conciliation. In the absence of written consent of the persons concerned,
statements or offers of settlement made, documents provided or conduct by
participants in conciliation efforts under Section 10(F) shall not be admissible
in any Commission or other proceeding relating to the Charge which is the
subject of conciliation, to prove liability for or invalidity of the Charge or the
amount or nature of relief therefor; provided, however, that nothing herein

shall be construed as requiring the exclusion of such evidence merely because
it was presented in the course of conciliation if:
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(2)  The evidence is otherwise discoverable; or

(b)  The evidence is offered for another purpose, including without limita-
tion, proving bias or prejudice of a witness, negativing a contention of
undue delay, or proving an effort to obstruct a criminal investigation
or prosecution. ' '

Charge, Records and Information. Prior to the institution of Commission
proceedings thereon, and in the absence of the written consent of the persons
concerned, ONLR shall not disclose as a matter of public information any
Charge, response thereto, any statements or other information obtained in the
course of its investigation of the Charge, except that nothing herein shall
prevent earlier disclosure of such information by ONLR in its discretion:

(a) To charging parties or their attorneys, respondents or their attorneys,

- witnesses or other interested persons where the disclosure is deemed

by ONLR to be necessary for securing a resolution of the Charge,
including appropriate relief therefor;

(b)  To employees or representatives of the Navajo Nation or employees
or representatives of federal, state or local authorities having a
governmental interest in the subject matter of the Charge; or

(c) To persons for the purpose of publishing data derived from such
information in a form which does not reveal the identity of charging
pardes, aggrieved persons, respondents or persons supplying the
information.

Except as otherwise provided herein, any person to whom a permissible
disclosure is made hereunder shall be bound to maintain the confidentiality
of such information from further disclosure and shall use the information
solely for the purpose for which it was disclosed.

Privileged Information. Neither ONLR, charging parties, aggrieved persons,
respondents, witnesses or persons supplying information in connection with
a Charge shall be compelled, either before or after commencement of
Commission proceedings, to disclose any information which represents the
opinions or conclusions formed by ONLR during the course of its investigation
of a Charge, or any information which is protected by the attorney-client
privilege, the informer’s privilege referred to in Section 1(B)(10), or any
other absolute or limited privilege recognized under the laws of the Navajo
Naton. To the extent justice requires, the Commission may, balancing the
rights of parties and affected persons, prohibit or limit the disclosure of any
other information for good cause shown, including a showing that disclosure
would impede epforcement of the Act, jeopardize rights -guaranteed
thereunder, or cause annoyance, embarrassment, oppression or undue burden
or expense to pardes or affected persons.
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Section 11.

AL

Non-retaliation. It shall be unlawful for any employer, labor organization, joint
labor-management committee involved in apprenticeship or other matters relating
to employment, employment agency or other person to, directly or indirectly, take,
or attempt to induce another person to take, any action adversely affecting

(1)

(2)
(3)

(4)

the terms and conditions of any person’s employment or opportunities
associated with such employment,

an applicant’s opportunity for employment,

the membership of an employee or applicant for employment in a labor
organization, or

any other right, benefit, privilege or opportunity unrelated to employment,
because such person has opposed an employment practice subject to this Act
or has made a charge, testified, or assisted or participated in any manner in
an investigation, proceeding or hearing under the Act.

Service of Documents. Service of any notice, determination or other document
required to be transmitted under this Section 10 shall be accomplished by personal
delivery or certfied mail, return receipt requested.

HEARING

The Commission shall schedule a hearing within sixty (60) days of the filing of a
written complaint by a petitioner with the Commission. The hearing shall be held
at a locaton designated by the Commission.

1.

Notice: The Commission shall issue a notice of hearing. The time and place
of the hearing shall be clearly described in the notice. The notice shall also
set forth in clear and simple terms the nature of the alleged violations and
shall state (1) the viclatons may be contested at a hearing before the

Commission, and (2) any party may appear by counsel and cross examine
adverse witnesses.

Upon application by 2 party to the Commission, or on the Commissions’ own
motian, the Commission may issue subpoenas compelling the disclasure by

any person evidence relevant to the complaint, including a subpoena ordering,
under oath as may be appropriate:

(a) The attendance and testimony of witnesses;

(b) Responses to written interrogatories;

(¢)  The production of evidence; and

(d)  Access to evidence for the purpose of examination and copying.

The Commission is hereby authorized to administer oaths and compel

attendance of any person at 2 hearing and to compel production of any
documents.
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In the event 2 party does not make an appearance on the day set for hearing
or fails to comply with the rules of procedure set forth by the Commission
for the conduct of hearings, the Commission is hereby authorized to enter a
default determination against the non-appearing and/or noncomplying party.

B. Burden of Proof: In any compliance review, complaint ?roweding, in';rstig'aticn, or
hearing, the burden of proof shall be upon the respondent to show compliance with
the provisions of this Act by clear and convincing evidence.

C. - Hearing: The Commission shall conduct the hearing in a fair and orderly manner
and extend to all partes the right to be heard.

1.

2.

The Commission shall not be bound by any formal rules of evidence.

The respondent shall have the opportunity to answer the complaint and the
parties shall have the right to Jegal counsel, present witnesses, and Cross-
examine adverse witnesses.

The Commission shall issue its decision by a majority vote of a quorum
present and shall be signed by the Chairman of the Commission.

Copies of the decision shall be sent to all parties of record in the proceeding
by certified mail, return receipt.

The proceeding shall be recorded. Any party may request 2 transcript of the
proceeding at their own ezpense.

The decision of the Commission shall be final with a right of appeal vonly on
questions of law to the Navajo Nation Supreme Court.

Section 12. REMEDIES AND SANCTIONS

A If, following notice and hearing, the Commission finds that respondent has violated
the Act, the Commission shall:

1.

Issue one or more remedial orders, including without limitation, directed -
hiring, reinstatement, displacement of non-Navajo "employees, backpay,
frontpay, injunctive relief, mandated corrective action to cure the violation
within a reasonable period of time, and/or, upon a finding of intentional
violation, imposition of civil fines; provided that liability for backpay or other
forms of compensatory damages shall not accrue from a date more than two
years prior to the date of filing of the Charge which is the basis for the
complaint.

In the case of an individual suit initiated pursuant to Section 10{(H) award
costs and attorneys’ fees if the respondent’s position was not substantiaily
justified.
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3 Refer matters involving respondent contracts, agreements, leases and permits

to the Navajo Nation Attorney General for appropriate action.

In the absence of a showing of good cause thereof, if any party to a proceeding
under this Act fails to comply with a subpoena or order issued by the Commission,

the Commission may impose such sanctions as are just, including without limitation
any one or more of the following:

(1) In the case of noncompliance with a subpoena of documents or witnesses:

(a) An order that the matters regarding which the subpoena was
issued or any other designated facts shall be deemed established

for the purposes of the proceeding and in accordance with the
claim of the party obtaining the order;

(b)  An order refusing to allow the disobedient party to support or oppose
designated claims or defenses, or prohibiting that party from
introducing designated matters in evidence;

(¢) An order striking pleadings or parts thereof, or staying further
proceedings until the subpoena is abeyed, or dismissing the action or

proceeding or any part thereof, or rendering a Judgment by default
against the disobedient party.

(2) In the case of noncompliance by a party or nonparty with a Commission
subpoena of documents or witnesses or with any other order of the
Commission:

(a) An order holding the disobedient person in contempt of the

Comrmnission and imposing appropriate sanctions therefor, including a
civil fine;

(b)  An order directing the disobedient person to pay the reasonable costs
' and/or attorney’s fees caused by the noncompliance.

The person or party in whose favor a Commission’s decision providing for remedial
action is entered shall have the right to seek legal and/or egnitable relief in the
District Courts of the Navajo Nation to enforce the remedial action; provided that
the Commission itself shall have the right to seek legal and/or equitable relief in
the District Courts of the Navajo Nation to enforce civil fines or sanctions imposed
by the Commission against a person or party. In both instances the Attorney
General of the Navajo Nation shall have an unconditional right to intervene on
behalf of the Navajo Nation. Any attempted enforcement of a Commission order
or decision directing payment of money by the Navajo Nation or any of its
- governmental entities shall, with respect to the extent of any liability be governed by
the Navajo Sovereign Immunity Act, 1 N.T.C. §8§351 et seq., as amended.
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Section 13. APPEAL AND STAY OF EXECUTION

A

Any party may apped! a decision of the Commission to the Navajo Nation
Supreme Court by lodging a written notice of appeal, in the form prescribed
by the Navajo Rules of Civil Appellate Procedure and within ten (10) days
after receipt of the Commission’s decision. . :

In the absence of a stipulation by the parties approved by the Commission,
a stay of execution of the decision from which the appeal is taken shall only
be granted upon written application of the appellant to the Commission and
ar opportunity for response by appellee. The application for a stay shall be
filed within the period prescribed for appeal in Subsection (A) hereof. No
stay shall be issued unless the appellant presents 2 clear and convincing
showing that each of the following requirements has been satisfied:

1. Appellant is likely to prevail on the merits of the appeal;
2. Appellant will be irreparably harmed in the absence of a stay;

2. Appellee and interested persons will not be substantially
harmed by a stay,

4, The public interest will be served by a stay; and

5 An appeal bond or other security, in the amount and upon the
terms prescribed by Subsection (C) below, has been filed with
and approved by the Commission; provided that no appeal bond
shall be required of ONLR, the Navajo Nation or anmy
governmental agency or enterprise of the Navajo Nation.

The appeal bond shall be issued by a duly authorized and responsible surety
which shall obligate itself to pay to appellee, or any other person in whose
favor an award is made by the Commission decision, the amounts specified
or described in the bond upon conclusion of the appeal and fatlure of
appellant, following written demand by appellee, to satisfy the foregoing
obligations. The amount or nature of liability assumed by the surety shall

_____ Y

be specified in the bond and shall include:
1. The total amount of all monetary awards made in the

Commission decision, together with such interest thereon as
may be prescribed in the Commission’s decision;

2. " Costs of appeal and attorneys’ fees incuxréd by appellee in
defending the appeal and which may be awarded to appellee by
the Navajo Nation Supreme Court;



3. Damages sustained by appellee or other recipients of a
Commission award for delay in satisfaction of the Commission
decision caused by the appeal; and

4. Such other amount or liability reasonably required to be

secured to protect the interests of the appellee or other award
recipients.

The bond shall provide that the surety submits to the jurisdiction of the
Commission and the Courts of the Navajo Nation, and irrevocably appoints
the Commission as the surety’s agent upon whom any papers affecting the
surety’s liability on the bond may be served. The surety’s liability may be
enforced on motion of the appellee filed with the Commission, with copies
thereof served on the surety and appellant.

In lieu of posting an appeal bond, appellant may, with the
approval of the Commission, post a cash bond and undertaking
in the amount and upon the terms which are required above
with respect to an appeal bond.

No appeal bond or cash bond and undertaking, nor the
liabilities of the surety or appellant thereunder, shall be
exonerated or released until all amounts and liabilities
prescribed therein have been fully paid and satisfied.

D. Within three business days following the filing with the Navajo Nation
Supreme Court of any appeal from a Commission proceeding, the Clerk of
such Court shall, in all cases other than those in which ONLR is not either
the appellant or appellee, cause copies of the notice of appeal and all other
documments filed in connection therewith to be sent to the ONLR Director and
the Attorney General of the Navajo Nation. ONLR shall have an
unconditional right to intervene and participate as amicus in the appeal .
proceedings upon timely application therefor by motion lodged with the
Navajo Nation Supreme Court. ONLR’s right of participation shall be
coextensive with that of the parties to the appeal, including the rights to file
operning, answering and reply briefs, and the right to present oral argument
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Section 14. NON-NAVAJO SPOUSES

A When a non-Navajo is legally married to a Navajo, he or she shall be entitled to
preference in employment under the Act. Proof of marriage by a valid marriage
certificate shall be required. In addition such non-Navajo spouse shall be required
to have resided within the territorial jurisdiction of the Navajo Nation for a

continuous one-year period immediately preceding the applicaton for Navajo
preference consideration.



Upon meeting the above requirements, such consideration shall be limited to
preference in employment where the spouse would normally be in a pool of non-
Navajo workers. In this instance, Navajo preference would place the nop-Navajo
spouse in the applicant pool of Navajos for consideration. However, preference
priority shall still be given to all Navajo applicants who meet the necessary job
qualifications within that pool. '

Non-Navajo spouses having a right to secondary preference under this Section shall
also have and enjoy all other employment rights granted to Navajos under the Act,
it being understood that Navajos retain 2 priority right with respect to provisions of
the Act concerning preferential treatment in employment opportunities.

Section 15. LIE-DETECTOR TEST

Al

No person, shall request or require any employee or prospective employee to submit
to, or take a polygraph examination as-a condition of obtaining employment or of
continuing employment or discharge or discipline in any manner an employee for
failing, refusing, or declining to submmit to or take a polygraph examination.

For purposes of this section, "polygraph" means any mechanical or electrical
instrument or device of any type used or allegedly used to examine, test, or question
individuals for the purpose of determining truthfulness. This provision shall not
apply to federal or state government employees. :

Section 16. - RULES AND REGULATIONS

Human Services Committee of the Navajo Nation Council is hereby delegated the
authority to promulgate rules and regulations necessary for the enforcement and
implementation of the provisions of this Act. The Commission is hereby delegated
the authority to adopt and implement, on its own initiative and without any approval,
rules of procedure and practice governing the conduct of proceedings under Section
11 of the Act; provided only that such rules are consistent with the provisions of the
Act. ' :

Section 17. ALL PRIOR INCONSISTENT LAW IS REPEALED

All prior Tribal laws, rules, regulations, and provisions of the Navajo Tribal Code
previously adopted which are inconsistent with this Act are hereby repealed.

Section 18. EFFECTIVE DATE AND AMENDMENT OF THE ACT

A

The effective date of this Act shall be 60 days after the passage of the Act by the
Navajo Nation Council and shall remain in effect until amended or repealed by the
Navajo Nation Council.

Any amendment or repeal of the Act shall only be effective upon approval of the
Navajo Nation Council, and shall not be valid if it has the effect of amending,
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modifying, limiting, expanding or wamng the Act for the benefit or to the detriment
of a particular person.

C. Any amendment to the Act, unless the amendment expressly states otherwise, shall
be effective 60 days after the passage thereof by the Navajo Nation Council.

D,  The time limits prescribed in Section 10 relating to filing a Charge and subsequent
proceedings thereon were added by amendment adopted by the Navajo Nation
Council subsequent to the effective date of the original Act. Notwithstanding an
actual accrual date for any alleged violation of the Act which is prior to the effective
date of the amendment which added the time limits in Section 10 hereof, such
alleged violation shall be deemed to accrue on the effective date of the foregoing
amendment for purposes of all tirne limits set forth in Section 10.

Section 19. SEVERABILITY OF THE ACT

If any provision of this Act or the application thereof to any person, association,

enuty or circumstances is held invalid, such invalidity shall not affect the remaining
provisions or applications thereof.
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NAVAJO PREFERENCE IN EMPLOYMENT ACT

NPEA ORIENTATION
Check List
INITTAL EXHIBIT DESCRIPTION

Revised 03/21/07

(A) Navajo Preference in Employment Act (information)
- NPEA Requirement Letter
- Navajo Preference in Employment Act Poster

(B) Office of Navajo Labor Relations (information)
- ONLR Office w/ Staffs

(C) Start New Workers Out Right
(D) Manpower Projection Report
(E) List of All Subcontractors
(F) Job Description — Non-Discriminatory
(3) Newspaper and Radio Station Advertisement
- Navajo Preference Statement
- Job Services
(H) Affirmative Action Regulation
(I) Notification for use of non-Navajo
- Employer Interview Report
- Justification
{J) Conditions for Employment Expressed to Applicant — Orientation on Employer Policies
(K) Written Notification for any Employee Action
(L) Weekly Manpower Reports
(M) Weekly Certified Payroll Reports
(N} Contractors/Subcontractor’'s Reports
- Construction Progress Report (bi-weekly)

- Project Completion Report

() Wage Rates  Decision No.:

Company Name (please print)

Company Representative — Name and Title (please print)

Company Representative Signature

Project Name and Location



OFFICE OF NAVAJO LABOR RELATIONS

NAVAJO PREFERENCE IN EMPLOYMENT ACT

PACKET INCLUDES:
Forms and Information

Employer Interviews Report.

“Start New Workers Out Right” sheet.

Navajo Preference in Employment Act Poster — Post at Job Site.
Contractor/Subcontractor's Manpower Projection Report.

Weekly Manpower Reports.

Weekly Certified Payroll Reports.

Project Completion Report Form.

~Noahmih =

The ONLR strongly recommends that all contractors use apprentices or trainees as well as
female applicants on the project. Interested parties should call the ONLR for more information. The
ONLR strongly recommends that contractors make every effort to recruit and hire Navajos (see
NPEA, Section 4.A.(1.) and Section 4.B.(6.)).

Contractors found in non-compliance of the NPEA shall be notified by the ONLR. Attempts will
be made to resolve disputes or discrepancies informally. If no resolution can be reached, the ONLR
will take whatever administrative action(s) or remedies necessary. Should this occur, the contractor

will be notified in writing. If no response is received by the specified date, the ONLR will proceed with
other actions including filing an ONLR Charge.

Contractors are responsible for hiring Navajo workers. All contraciors are required to
advertise in the area using a radio station and newspaper including the Navajo Preference Statement
in the advertisement. Contractors will advertise vacancies 7-10 days.

1. Contractor(s) or subcontractor(s} shall provide a detailed job summary or description, along with wage
rates or salary, for all or any position considered “specialized” by the employer.

2. The coniractor and its subcontractor(s) shall retain the right to reject any job applicants; however, if the
contractor or its subcontractor(s) is unable to recruit or hire Navajo, the contractor shall have:

(a) the burden to justify the rejection of every Navajo applicant in each employee craft or category
in which the contractor or its subcontractor(s) was unabile to meet its requirements; and

(b) the burden of substantiating the criteria used in hiring such employee craft on category as
relevant to the job being performed.

Navajo Occupational Safety and Health Administration (NOSHA) monitor all construction

activities on the Navajo Nation. Any questions or assistance regarding safety issues, NOSHA can be
contacted at (928) 871-6824.

At least two weeks prior to completion of project, the contractor shall complete the Project
Completion Report form and submit to the ONLR (the form is provided in this packet).

PLEASE CALL IF THERE ARE ANY QUESTIONS OR CONCERNS. THANK YOU.




DATE CHRONO

Name; Title
Company Name
Mailing Address
City, State, Zip Code

RE: Project Name
NPEA Requirement Letter

Dear Mr./Ms.:
Thank-you for contacting our office regarding your upcoming project.

Enclosed is the NPEA Requirement Letter along with the NPEA Orientation
Checklist.

If you have any other questions, please call our office at (928) 871-6800.

Sincerely,

Name, Labor Compliance Officer
Office of Navajo Labor Relations
DIVISION OF HUMAN RESOURCES

ce: Window Rock ONLR
Chrono File

ATTACHMENT



Date

Name
Company
Address

CHRONO

City, State, Zip Code

RE:

NPEA REQUIREMENT LETTER

Dear Mr./Ms.;

The Office of Navajo Labor Relations (“ONLR”) monitors construction projects on the Navajo
Nation to ensure all contractors and/or subcontractors comply with the Navajo Preference in

Employment Act (“NPEA”). The requirements are as follows:

A.

Give preference in employment to enrolled members of the Navajo Nation:

1. Advertise all job vacancies in at least one newspaper and radio station
serving the Navajo Nation. Note: All job announcements and
advertisements shall specify a Navajo employment preference statement.

Establish written necessary qualifications/job descriptions for each employment
position in their work force, a copy of which shall be provided to applicants or
candidates at the time they express an interest in such position.

Use non-discriminatory job qualifications and selection criteria in employment.
Any Navajo applicant or candidate who demonstrates the necessary qualifications
for an employment position:

L. Is to be selected by the employer in the case of hiring, promotion, transfer,
upgrading, recall and other employment opportunities with respect to such
position;

2 To be retained by the employer in the case of the reduction-in-force affecting

such class of positions until all non-Navajos employed in that class of
position are laid off; and



NPEA Requirement Letter

Page Two
3. Among a pool of applicants or candidates who are solely Navajos, the
Navajo with the best qualifications is to be selected or retained.
D.  Provide a fringe benefit plan that does not discriminate against Navajos in terms of

coverage due to Navajo cultural or religious traditions or beliefs.

E. File with the ONLR a written Navajo Affirmative Action Plan (Program). An
employer-sponsored cross-cultural program shall be an essential part of the
affirmative action plans required by the NPEA. Such program shall primarily focus
on the education of non-Navajo employees, including management and supervisory
personnel, regarding the cultural and religious traditions or beliefs of Navajos, and
their relationships to the development of employment policies that accommodate
such traditions and beliefs.

F. Maintain a safe and clean working environment free of prejudice, intimidation, and
harassment.

G.  Not penalize, discipline, discharge, nor take any adverse action against any
employee without a written notice showing just cause. This notice shall be given to
the employee at the time of the adverse action.

H.  Postin a conspicuous place on its premises, a Navajo preference policy notice.

L. For each Contractor/Subcontractor to be utilized on the project, the ONLR will
require the following information:

1. Contractor/Subcontractor Manpower Projection Report. A list of all
classifications and number of workers that will be required. This shall be
submitted two weeks before start of work.

2. Job Description for each classification, listing experience, tool requirements,
etc.
3. Name of Individual who will conduct the interview and hiring.

4. Employer Interview Report shall be submitted with the first certified payroll
report.

5. Weekly Manpower Report shall be submitted with each week’s certified
payroll report.




NPEA Requirement Letter
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10.

1.

Certified Payroll Report shall be submitted with each week’s manpower

report.

Navajo Affirmative Action Program shall be submitted two weeks before
start of work.

Location of office(s) and telephone number(s) of contractors/subcontractors.

Name of Individual designated as contact person at the job site.

List of Key Personnel the contractor anticipates on bringing to the job site.
These positions arc usually the project superintendent and/or an individual
with signatory authority. The contractors and/or subcontractors will be
required to justify other positions not normally considered “key” personnel.

Job Summary and Duration of the Project.

The ONLR will provide an overview of NPEA requirements and in-depth orientation for all
contractors. If you have any questions, call our office at (928) 871-6800.

cc: Window Rock ONLR
Project/Chrono File

Sincerely,

Name, Labor Compliance Officer
Office of Navajo Labor Relations
DIVISION OF HUMAN RESOURCES



NOTICE OF THE NAVAJO PREFERENCE IN EMPLOYMENT ACT

Employers must post this notice in a conspicuous place on its premises where notices to employees
and job applicants are customarily posted.

Title 15, N.T.C., Chapter 7 requires that all employers doing business within the boundaries of the Navajo
Nation or engaged in any contracts with the Navajo Nation, shall give preference in employment to enrolled
members of the Navajo Nation, and submit an affirmative action program.

Navajo Preference in Employment Act (“NPEA”) applies to:

o Hiring o Termination 0 Transfers 0 Recalls
o Promotion o Reduction-in-force 0 Training 0 Recruitment

NPEA requires employers doing business within the territorial jurisdiction of the Navajo Nation to:

Provide applicant with written job descriptions.

Provide training to enhance the skills of Navajo Employees.

Not discipline or discharge Navajo employees without just cause and written notification.
Provide a work place free of prejudice, intimidation and harassment.

Pay established Prevailing Wages for construction work.

Provide Navajo Affirmative Action Program to employ Navajos in all job classifications including
supervisory and management positions,

The ONLR requires employers to receive a NPEA orientation prior to commencing work on the Navajo
Nation.

If you think your rights have been violated or see other possible violations of the Navajo Preference, call or
write to the Office of Navajo Labor Relations for more information,

OFFICE OF NAVAJO LABOR RELATIONS

Post Office Drawer 1943 Post Office Box 2660
Window Rock, Arizona 86515 Chinle, Arizona 86503
Phone: (928) 871-6800/6801 Phone: (928) 674-2214
Facsimile: (928) 871-7088 Facsimile: (928) 674-2216

Post Office Box 1704
Shiprock, New Mexico 87420 Tuba City, Arizona 86045
Phone: (505) 368-1142 Phone: (928) 283-3100
Facsimile: (505) 368-1145 Facsimile: (928) 283-3107

Post Office Box 733

Post Office Box 550
Kayenta, Arizona 86033
Phone: (928) 697-5645
Facsimile: (928) 697-5647

NOTE: Copies of the Navajo Preference in Employment Act are available at any of the above



OFFICE OF NAVAJO LABOR RELATIONS

The purpose of the Office of Navajo Labor Relations is as follows:

A. To monitor and enforce the NAVAJO PREFERENCE IN EMPLOYMENT ACT (NPEA), Title
15, NNC, Chapter 7.

B. To implement and carry out the labor policies of the Navajo Nation as established by the
Navajo Nation Council.

C. To act as administrative agency for matter relating to employment preference in hiring,
recruitment, promotion, lay-off, termination, transfer and other areas of employment.

D. To gather information from employers, employees, labor organization and governmental
agencies relating to employment, compensation and working conditions.

E. To recommend and propose policies, rules, regulations, specific Navajo Preference Plans
to Human Services Committee of the Navajo Nation Council.

Window Rock/Fort Defiance, AZ

Post Office Drawer 1943
Window Rock, Arizona 86515
Telephone: (928) 871-6800/6801

Fax: (928) 871-7088

ax: (928) 283°



office of Navajo Labor Relatiop,

STAFE:

ADMINISTRATION OFFICE:
Post Office Drawer 1943
Window Rock, Arizona 86515
Telephone: (928) 871-6800
Fax: (928) 871-7088

PHYSICAL ADDRESS:
‘W008-222 Doublewide Trailer
Morgan Blvd.
Window Rock, Arizona 86515

Reynold R. Lee, Director; reynoldrles@navajo.org

Carletta Benally, Adminisirative Assistant

Eugene Kirk, Labor Compliance Officer; eugenckirk@navajo.org

Gililand Damon, Labor Compliance Officer; gililanddamon@navajo.org
Michael Armijo, Construction Employment Analyst; mikearmijovahoo.com

(928) 871-6800/6801
(928) 871-6801

(928) 871-6800/6801
(928) 871-6800/6801
(928) 871-6800/6801

Valara James, Office Assistant, valara_lola@vahoo.com

(928) 871-6800

Shiprock Sub-Office:

John P. Wilson, Labor Compliance Officer
Georgina Howe, Office Assistant

Post Office Box 1704

Shiprock, New Mexico 87420

Phone: (505) 368-1143

Fax: (505) 368-1145

Physical Location:
Northwest of Tse Bit’ai Shopping Center
First Trailer East of Hogan.

Kayenta Sub-Office:

Delight Butler, Labor Compliance Officer
Tanisha Nez, Office Assistant

Post Office Box 550

Kayenta, Arizona 86033

Phone: (928) 697-5645

Fax: (928) 697-5647

Physical Location:
Kayenta Chapter House

Chinle Sub-Office:

Harrison Bia, Labor Compliance Officer
Norma Hoxton, Office Assistant

Post Office Box 2660

Chinle, Arizona 36503

Phone: (928) 674-2214

Fax: (928)674-2216

Physical Location:
Navajo Nation Government Offices
West of Chinle Chapter House.

Tuba City Sub-Office:

Vacant, Labor Compliance Officer
Mary L. Bracker, Office Assistant
Post Office Box 733

Tuba City, Arizona 36045

Phone: (928) 283-3100

Fax: (928) 283-3107

Physical Location:
Located on East Side of TCCC
Right next to Coalmine Sub-office.




START NEW WORKERS OUT RIGHT

EXECUTIVE SUMMARY

The safer construction top-management, project-management and foreman give more
orientation to their workers new to the job than less safe managers. Research proves that
attention to new workers is a key characteristic of safe, productive management. This
information shows:

WHY orientating workers increases profits.
HOW to develop a new workers program tailored to your company.

WHY NEW WORKERS PROGRAM INCREASES PROFITS

The facts show that construction companies which are putting their workers right to work
without any orientation are spending needless dollars for accident costs, lost time, damaged
materials and machinery, etc. These new workers are the ones who are having the accidents,
accidents, which cost thousands in workers compensation costs,

The common construction practice of putting new workers directly on the job with no
orientation is creating a very high accident rate for workers in their first few days and weeks on
the job.

For most construction companies, it is their new workers — no matter how experienced
they are — who are having the accidents. And these accidents are costing company profits.

Accidents to new workers can be substantially reduced by an orientation for employees
new to the job. The investment of time to start a new worker out right will be repaid many times
over when that worker works safely and does not have an accident.

Every accident creates many costs for your company. Insurance costs are one of the
major costs. A recent study by Prof. Raymond Levitt of Stanford University, of 23 construction
firms engaged in highway, heavy building, industrial and specialty trade construction found that
companies with formal safety orientation programs for all new hires had an average insurance
modification rates, 25% lower than their competitors who did not have any such programs.
These reduced costs give a distinct advantage in the bidding process and allow for greater
profits. Beyond these obvious costs yet equally important, is the fact that accidents have a very
adverse impact on project morale and company reputation.

Orientation will pay off by reducing accidents. Few accidents mean more profits.



HOW TO DEVELOP YOUR COMPANY’S ORIENTATION PROGRAM

A successful company orientation program includes all new workers regardless of the
number of years worked in the industry. It covers every worker new to the company, new to a
particular job site or only new to a crew. This means that your new worker program needs three
parts — each important.

1. Top management communication to new worker of company, commitments on
safety, health, and expectations for each employee.

2 Project management orientation, including the special requirements for each
project.
3. Foreman orientation to job and crew.

The worker who is new to the company is also new to the project and to the crew. Such
people need the most orientation. They are unfamiliar with company policies and procedures.
They are unfamiliar with job site conditions. They are unfamiliar with superintendents, foremen
and fellow employees. They feel that they must prove themselves to the company, the
superintendent, the foreman, and their fellow workers and to themselves.

Safety orientation, however, cannot stop with them. All employees, even those with
company seniority, should receive safety orientation every time they are transferred to a new job
site or crew. The particular organization and layout of the work and therefore the particular
safety hazards at the job site are as unfamiliar to them as to a brand new employee. On many
sites, even when there is no turnover in crews on the job, conditions change so much during the
course of the job that all site employees need constant update orientation. Very productive safe
superintendents stop their project workers for briefing sessions every time the work changes.

TOP MANAGEMENT’S ROLE IN ORIENTATION

Your company needs to develop two programs:

1. A New Worker Orientation-to-the-Company Program.

2 A Management Training System to Insure Project and Crew Level Orientation.
ESSENTIALS OF A COMPANY ORIENTATION PROGRAM

Your company program must be developed by upper management to suit the company.
After a program is implemented, it needs to be reviewed and updated to guarantee that it is

functioning as designed. The type of work and number of employees will govern the extent and
formality of each company’s program.



NEW WORKER ACTION STEPS:

Everyone new to your crew (no matter how experienced) is a new worker

B0 S B R 1O

Ask about last job.

Describe the new job.

Show worker around site; point out hazards.

Introduce worker to others

Describe your rules.

Give worker a test run on tools and equipment.

Keep an eye on the new worker during the first few days.
Check back to see how the worker is coming along.

Foremen and superintendents will be more willing to spend the necessary time on a new

worker orientation if they are held accountable for accidents as part of their supervisory
responsibilities.

START NEW WORKERS OUT RIGHT is only the first part of the SAFER program.
The greatest reduction in accidents and the greatest increase in savings will result from
combining orientation with the other four basic points of the safer program.

1.

Account for all accidents — so foremen and supervisors know that safety is an
important part of their job performance.

Foremen and Managers plan safety into each job so the safety is an integral part of
job operations.

Every week a toolbox/tailgate meeting is held so that what the new worker hears
and learns in orientation is constantly backed up and emphasized.

Reinforce safe performance so that the new workers and all the others realize that
foremen, supervisors, and the companies back their interest in safety with
recognition of those who do a good job on safety.

Your company’s program should also include:

1.

An introductory letter to each employee from the company president welcoming
the new worker, emphasizing the importance of safety to the company and to the
president, and describing the worker’s responsibility to help maintain a safe
working environment.

A Company Safety Practices handbook issued to each new worker, which spells
out the particular rules and requirements of your company,



In addition, there are a number of additional methods which construction companies have
used successfully such as audio-visual presentations (films, slides, videotapes) to be viewed by
each worker covering company safety policy, new employees checklists which are read by the
employee before the worker begins work and which require the employee’s signature of the
compliance on their employment application, short booklets describing company project
information, and company procedures including workweek, absentee and pay procedures, rules
on safety and other basic company policies.

THE COMPANY PLANS FOR JOB SUPERINTENDENT AND FOREMAN
ORIENTATION

While a company orientation program developed from the elements just described is
effective in reducing accidents and accident costs, even more effective is company program
combined with a strong program on the project and crew level. The most effective orientation
programs depend upon the key personnel directly in contact with the new worker. The
superintendent and foreman are committed to orientating the new hire.

The job superintendent has two responsibilities for orientation. First, he must
communicate a project-wide commitment to safety and a continuing awareness and involvement
in safety performances as well as productivity and quality. Secondly, he must be certain that the
foremen understand the importance of orientation and are trained to carry it our properly. The
superintendent should also take an active interest in the new worker, ensuring that the necessary
safety information has been provided and that the new worker is adjusting well to the job.

The foreman is typically the most closely involved with the new worker and thus is a
critical person in the orientation process. The company should expect the foreman to spend
sufficient time with the new worker to start the new worker out right. Foremen who save their
company money and their crewmembers’ personal and economic loss by orienting their new
crewmembers have well-developed methods for starting a new worker. These methods can be
taught successfully to other foremen. Stanford Construction Safety Management Safety and
Health Project have developed a foreman pocket card listing the new worker action steps. This
card reminds the foremen what to do.



IMPORTANT NOTICE: Confractor to
Complete and return this form to ONLR
PRIOR to start of work.

SAMPLE
(Use Company Letterhead)

CONTRACTOR/SUBCONTRACTOR’S MANPOWER PROJECTION REPORT

CONTRACTOR: DATE:
PROJECT: LOCATION:
ANTICIPATED START DATE: END DATE:
NUMBER NUMBER
CRAFT REQUIRED REMARKS CRAFT REQUIRED REMARKS
Carpenter Cement Finisher
Electrician Boilermaker
Laborer Bricklayer
Drywall Installer/ Equipment
Taper Operator
Pipefitter Truck Driver
Plumber fronworker
Roofer Painter
Insulator Soft Tile Setter
Millwright Sheet Metal Worker
(Note: any special qualifications, 125-Ton Crane Operator, Testing Requirements, Journeyman or

Apprenticeship/Trainee, etc.):

Important Notice: All Contractors
having subcontractors shall submit a
sub-contractor listing, which shall
include the name and address of each
subcentractor, telephone number and
confact person.

Pt Bt LB RSt ]

Office of Navajo Labor Relations
ATTN: John P. Wilson, LCO
Post Office Drawer 1704
Shiprock, New Mexico §7420

Signature:

Name:

{Authorized Company Reprasentative & Title) PRINTED

Office of Navajo Labor Relations
ATTN: Michael Armijo, CEA
Post Office Drawer 1943
Window Rock, Arizona 86515



SUBCONTRACTORS LISTING

Information Required:

1. Name and addresses of all subcontractors. Include telephone numbers.

2. Name and title of company representative.

3. Brief description of what type of work the subcontractor will perform.

4, A Manpower Projection is required prior to start of work. Projected start and end date should
be noted.

NOTE: A pre-construction conference is required BEFORE any work is started. It is the

subcontractor’s responsibility to contact ONLR to arrange for a separate meeting
before any work begins.

JOB DESCRIPTION

1. Brief description or narrative picture of the job that highlights its general characteristics.
The job summary should provide enough information stating the major functions and
activities,

2 Avoid using ambiguous words, or those that leave themselves open to a number of possible
interpretations.

3. Avoid using technical words unless you are sure they will be easily understood. If you must
use them anyway, explain.

4, All employers (contractors and subcontractors) shall use non-discriminatory job qualification

and selection criteria in employment.

B. Job descriptions shall contain those job-related qualifications which are essential to the
performance of the basic responsibilities designated for each employment position, including
any essential qualification concerning education, training and job-related experience, but
excluding any qualifications relating to ability or aptitude to perform responsibilities in other
employment positions. Demonstrated ability to perform essential and basic responsibilities
shall be deemed satisfaction of “necessary qualifications”.

NOTE: A copy of a job description shall be provided to the applicants or candidates at the
time they express an interest in such position (15 NNC 604.D.).



RADIO STATIONS

KNDN RADIO STATION

1515 West Main Street
Farmington, New Mexico 87401
Telephone: (505) 325-1996

Fax: (508) 327-2019

NEWSPAPER

DAILY TIMES

Post Office Box 450

Farmington, New Mexico 87499
Telephone: (505) 325-4545

Fax: (B05) 664-4567

GALLUP INDEPENDENT
Post Office Box 1210
Gallup, New Mexico 87305
Telephone: (505) 863-6811
Fax: (505) 722-5750

KTNN RADIO STATION
Post Office Box 2569

Window Rock, Arizona 86515
Telephone: (928) 871-2582
Fax: (928) 871-3479%

NAVAJO TIMES

Post Office Box 310

Window Rock, Arizona 86515
Telephone: (928) 871-6641
Fax: (928) 871-6409

NAVAJO/HOPI OBSERVER
2224 East Cedar Avenue
Flagstaff, Arizona 86004
Telephone: (928) 226-9696
Fax: (928) 226-1115

NAVAJO PREFERENCE STATEMENT

NPEA Section 4(B). Specific Requirements for Navajo Preference

1.

“All employers shall include and specify a Navajo employment preference policy
statement in all job announcements and advertisements and employer policies covered by

this Act”.

JOB SERVICE

New Mexico Dept. of Labor

2020 E. Aztec

Gallup, New Mexico 87301

(505) 863-3884/Fax: (508) 863-3483

New Mexico Dept. of Labor

600 W. Arrington

Farmington, New Mexico 87401
(505) 327-6126/Fax: (508) 326-6006

BAZ Workforce Connection

Post Office Box 3565

Window Rock, Arizona 86515
(928) 871-4131/Fax: (928) 871-4130

Dept. of Economic Security Adm.
Post Office Box 130

Tuba City, Arizona 86045

(928) 283-5201/Fax: (928) 283-4435

NPEA Section 4(B)(5): “All employers shall utilize Navajo Nation employment sources and job
services for employee recruitment and referrals; provided, however, that employers do not have
the foregoing obligations in the event a Navajo is selected for the employment who is a current
employee of the employer.”



AFFIRMATIVE ACTION REGULATIONS

L INTRODUCTION

A.

Pursuant to the Navajo Preference in Employment Act (“NPEA™), “all employers
doing business within the territorial jurisdiction of the Navajo Nation, or engaged
in any contract with the Navajo Nation shall give preference in employment to
Navajos. Preference in employment shall include specific Navajo affirmative
action plans and timetables for all phases of employment to achieve the tribal

goals of employing Navajos in all job classifications including supervisory and
management positions,”

1L POLICY STATEMENT

A.

The employer’s policy statement shall indicate the Owner/Chief Executive
Officer’s position on the subject matters; assign overall responsibility, reporting

and monitoring procedure. Specific items to be mentioned, should include, but
are not limited to:

Lo Providing employment and training opportunities for Navajo workers,
including supervisory and management positions.

2, Employment decisions and personnel actions shall be based on the

principles, intent and purposes of the Navajo Preference in Employment
Act (“NPEA”).

1. APPOINMENT OF A MANAGEMENT OFFICIAL TO IMPLEMENT NAVAJO
AFFIRMATIVE ACTION PROGRAM

A.

A management official who has decision-making authority shall be appointed to
implement and monitor the Affirmative Action Plan Program. His/Her responsibility will
include, but are not limited to the following:

1. Developing Navajo Affirmative Action Plan Program, policy statement,
goals and objectives, and internal and external communication procedures.

2. Identifying and/or assisting in the identification of problem areas in
Section V.D.
3. Determining and implementing corrective solution(s)} identified under

Section V.D. with the assistance of line supervisors.

4. Designing and implementing audit and reporting systems that will:

a. Measure effectiveness of the employer’s program.



b. Indicate and determine the need for remedial action(s).

¢ Determine the degree to which the employer’s goal and objectives
have been accomplished.

5, Serve as liaison between the employer and the Office of Navajo Labor
Relations (“ONLR”).

1IV. ESTABLISHMENT OF GOALS AND TIMELINES

A.

The goals and timelines developed by the employers should be attainable based
on analysis of the following:

1. All positions/classifications currently held by non-Navajos.
2. Qualifications required by the positions/classifications,
3; Timelines for Navajo worker(s) to obtain qualifications for

positions/classification(s) held by non-Navajos, and

ik Identification of resources internally and externally to implement the plan.

V. WORKFORCE ANALYSIS

A.

The affirmative action plan should contain a workforce analysis, defined as a
listing of each job title as it appears in applicable collective bargaining
agreements or payroll records ranked from the lowest paid to the highest paid
within each department or organizational unit including mid-management and
top-management. Lines of progression for each unit or department must be
identified through which employees could move upward. Where there are no
formal progression lines or lines or usual promotional sequences, job titles should
be listed in order of wages/salary ranges.

An analysis of all positions/classifications of the employer, should be included,
with explanation if Navajos are currently being under-utilized in any
positions/classifications, “Under-utilization” is defined as having a fewer Navajos
in any position/classification than would be expected by the availability of
qualified Navajo workers,

An in-depth analysis of the following shall be made:

1. Composition of Navajo and non-Navajo employees by
positions/classifications.

2 Composition of applicant flow of Navajos and non-Navajos.

3. Selection process including recruitment, job descriptions, interview
criteria, written tests and final selection.

2
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4, Retention, promotion, transfer, reduction in force and recall.
5. Apprenticeship program/trainings.
6. Company training — formal and informal.

If any of the following are identified in the analysis, a plan of corrective action
must be established immediately:

1 An under-utilization of Navajo employees,

2. Vertical movement of Navajos occurs at a lesser rate than that of non-
Navajos.

3: The selection process eliminates a significantly higher percentage of

Navajos than non-Navajos.

4, Position/job descriptions are inaccurate in relation to actual duties and
function.
5. Testing and/or test forms having adverse impact at a higher rate on

Navajos than non-Navajos.

6. Non-support of the company’s affirmative action policy by employees’
supervisors or managers.

7. No formal criteria established for evaluating the effectiveness of the
affirmative action program.

UNIONS AND LABOR ORGANIZATIONS

A.

Where employers are signatory to collective bargaining agreements, the union
organmzations and the employer shall file a joint employer — union affirmative
action plan to the Office of Navajo Labor Relations pursuant to NPEA, Section
4.A2.

The joint employer — union affirmative action policy shall specifically include a

clause that the employer and the labor organization will provide preference in
employment to Navajos.

When providing preference in employment to Navajos, the affirmative action
policy shall require the following:

1. The employer shall specifically request Navajo workers for work to be
done on the Navajo Nation. The employer shall not accept referrals of
non-Navajos for work on the Navajo Nation, so long as potentially
qualified Navajos are available, through respective local union halls.

3



2 The labor organization shall first refer all Navajos on the labor
organization’s referral list (s}, regardless of their relative position on those
lists.

3 The labor organization shall take necessary steps to recruit additional
Navajo members so as to meet manpower requests for work to be
conducted on the Navajo Nation.

VII. ENFORCEMENT

A.

The designated company management official shall be responsible for compliance
with the requirements of these Rules and Regulations.

Employers and organizations not in compliance will be subjected to formal

charges in accordance with provisions of the Navajo Preference in Employment
Act.

Failure to comply with these Rules and Regulations or failure to submit an
affirmative action policy may result, in addition to formal charges, corrective
action by the Office of Navajo Labor Relations, including but not limited to,
compelled hiring and/or training of Navajo workers.

VIII. EFFECTIVE DATE

A

These Regulations shall become effective 180 days from the date of approval by
the Humans Services Committee of the Navajo Nation Council.

Within 90 days of the effective date, employers must have submitted an
affirmative action plan to the Office of Navajo Labor Relations.

IX. AMENDMENT

A.

ONLR/10-01-02

This regulation shall be amended from time to time as deemed necessary by the
Human Services Committee of the Navajo Council.
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CONDITION FOR EMPLOYMENT EXPRESSED TO APPLICANT

1. Explain or inform worker what's expected of him/her. The work rules or conducts.

2. Each employee should know what their position is; rate of pay, and given a written
personnel action form.

3. Thorough orientation on company/employer policies and procedures.

WRITTEN NOTIFICATION FOR ANY EMPLOYEE ACTION

1. “All employers shall not penalize, discipline, discharge nor take any adverse action
against any Navajo employee without just cause. A written notification to the
employee citing such cause for any of the above actions is required in all cases.”

(156 NNC 604.B.(8.))




SAMPLE
(Use Company Letterhead)

Date:

Office of Navajo Labor Relations
Post Office Drawer 1943
Window Rock, Arizona 865158

RE: WEEKLY MANPOWER REPORT FOR WEEK ENDING:

Duration of Project: Start Date:

Completion Date:

Contract Number:

Project Title:

Project Stage of Completion (%):

Total Work Force (*):

*Justification for hiring non-Navajo employee:

Imporiant Notice: Each Weekly
Manpower shall have a

eAnEsHoRTing Gartified Payrl Representative Name & Title (Printed)
Report attached.

Signature

Office of Navajo Labor Relations Office of Navajo Labor Relations
Attn: John P. Wilson, LCO Atin: Michael Armijo, CEA

Post Office Drawer 1704 Post Office Drawer 1943
Shiprock, New Mexico 87420 Window Rock, Arizona 86515



Project Superintendent
Project Foreman
Carpenter

Electrician

Laborer

Drywaller Installer/Taper
Plumber

Pipefitter

Truck Driver
Equipment Operator
Ironworker

Roofer

Painter

Soft Tilesetter

Insulator

Cement Mason
Apprentice

Others (Specify Craft)

WEEKLY MANPOWER REPORT

For Week Ending:
NAVAJO
Male Female

Page 2 of 2

NON-NAVAJO

Male

Female

TOTALS:

(List Only those Classifications Utilized During that Week)
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PROJECT STATUS REPORT
SAMPLE
(Use Company Letterhead)

Date:

PROJECT TITLE:

Duration of Project: START: Completion:

Job Location:

Check Appropriate Spaces:
. Complete - No employees or workers on site.
Near Completion, will be completed by:
Other:

Additional Work Project: FROM: TO:

Description of additional work required:

Company:
Representative Name:

Title:

IMPORTANT NOTICE

In the event contractor/subcontractor returns to perform additional work on this project,
Office of Navajo Labor Relations must be contacted and a manpower projection report shall
be submitted to ONLR before any work is to start. Form can be faxed to the Office of Navajo
Labor Relations at:

Office of Navajo Labor Relations
(505) 368-1145

NOTE: Please fill out this form within two weeks of completion of project.

A._, Lltetl e ?gm ot A2

Office of Navajo Labor Relations Office of Navajo Labor Relations
Attn: John P. Wilson, LCO Attn: Michael Armijo, CEA

P. O. Drawer 1704 P. O. Drawer 1943

Shiprock, New Mexico 87420 Window Rocly, Arizona 86515



INVESTIGATION PROCESS FLOW CHART

OFFICE OF NAVAJO LABOR RELATIONS

Alleged Emplover Violation of NPEA

Individual Charge ONLR Charge
| I
Case Dismiss Investigation of Dismiss Case
Closed/ | Individual Charge ONLR | Closed/
NRTS | Charge ‘ Charge NRTS
Probable Cause Determination
!
Conciliation to Secure Compliance

I
Case Dismiss Dismiss Case
Closed | Individual Settlement Agreement between Parties ONLR Closed

Charge Charge
I
No Conciliation/Settlement

Pro Se or Retain an Case Referred to
Attorney for Notice of Right to Sue Navajo Department of
Representation Justice

Complaint Filed with NNLC

Hearing and Decision by NNLC

Prior to 180 days party
Issued NRTS.

Elapse of 180 days,
party has right to initiate
NNLC complaint.

A Party May Appeal to the Navajo Nation
Supreme Court




APPENDIX C

Regulatory Requirements & Permits

Cultural Resource Compliance Form (with conditions of
compliance)

Biological Resource Compliance Form (with conditions of
compliance)

Navajo Nation EPA Construction Permit*

Navajo Department of Agriculture Re-seeding Requirements

*Items marked with an asterisk have been applied for or requested from the appropriate
entity by the Owner or Engineer and will be added to the bid or contract documents
when recieved. Anticipated requirements of these permits have already been included in
the bid documents to provide a basis of bid for Bidders.



Cultural Resource Compliance Form
(with conditions of compliance)



THE NAVAJO NATION

Heritage & Historic Preservation Department - .
P.O. Box 4950 » Window Rock, Arizona 86515 "
(928) 871-7198 (tel) = (928) 871-7886 (fax)

CULTURAL RESOURCES COMPLIANCE FORM

NNHHPD NO.: HPD-23-979 CONSULTANT REPORT NO.: SRI 23-67

PROJECT TITLE: A Cultural Resource Survey and Inventory of the Tseiiahi Waterline Extensions, :McKinley County, New Mexico
LEAD AGENCY: BIA/NRO

SPONSOR: Royce Beaudry, Souder Miller & Associates, 5454 Venice Ave NE Albuquerque, NM 87113

PROJECT DESCRIPTION: The Navajo Nation, working with Souder, Miler & Associates, NECA and NTUA, proposes to construct
waterline extensions, appurtenances, a booster station and water storage tank that will serve the residents of the Standing Rock Chapter
of the Navajo Nation. The proposed project consists of two main transmission lines (southwest and Nahodisgish intertie). The southwest
extension measures a total of 10.9 miles (57,340.80 ft.) in length with a 30 ft. wide right-of-way, and the Nahodishgish intertie measures
7.5 miles (39,853.77 ft.) in length wit a 30 ft. wide right-of-way. Thus, the total proposed line length measures 18.4 miles (97,194.57 ft),
including easement for a booster pump station and a new water distribution tank. A total of 67 acres of land will be included in the area of
effect.

PROJECT ARCHAEOLOGIST: David Unruh

NAVAJO ANTIQUITIES PERMIT NO.: B23027 TOTAL ACREAGE INSPECTED: 370.9

DATE INSPECTED: 4/1/2023 DATE OF REPORT: 7/31/2023

METHOD OF INVESTIGATION: Class Ill pedestrian inventory with transects spaced 15 m apart
LAND STATUS: NN Tribal Trust Land CHAPTER: Nahodishgish

LOCATION: Township: 17N Range: 14W Section: 6 QUAD: Toyee, NM  NMPM

UTM: Northing: 3969247 Easting: 734183 DATUM: NAD83 Zone 12

NUMBER OF ELIGIBLE PROPERTIES: 8 NUMBER OF NON-ELIGIBLE PROPERTIES: 5
NUMBER OF UNEVALUATED PROPERTIES: 1 NUMBER OF ISOLATED OCCURRENCES: 44
NUMBER OF TCPs: 0 NUMBER OF IN-USE SITES: 0

EFFECT/CONDITIONS OF COMPLIANCE: No Adverse Effect
PROCEED RECOMMENDED: Yes
CONDITIONS: Yes

Site Protections & Employee Education: Contractor will ensure that all employees of the project, including the project sponsor and its contractors/subcontractors, will
be educated on archaeological site locations, sensitive areas, and stipulations those places before any construction activities begin. All cultural sites will be avoided by
all personnel, vehicles, and company equipment. They will also be notified that it is illegal to collect, damage, or disturb cultural resources and that such activities are
punishable by criminal and/or administrative penalties under the provision of the Archaeological Resources Protection Act (ARPA) the Navajo Nation Cultural Resources
Protection Act (CRPA).

Sites NM-Q-11-6; NM-Q-11-16; NM-Q-21-131; NM-Q-21-142: NM-Q-21-143; and NM-Q-21-144
The site will be avoided and monitoring during all ground-disturbing and construction activities conducted along the projected area.

Sites NM-Q-11-36; and NM-Q-21-125
The site will be avoided and monitoring during all ground-disturbing and construction activities conducted along the projected area. A

~ DOCUMENT IS VOID IF ALTERED ~



THE NAVAJO NATION s

Heritage & Historic Preservation Department o (e ®
P.O. Box 4950 = Window Rock, Arizona 86515 "'& %
(928) 871-7198 (tel) - (928) 871-7886 (fax)

horizontal directional drilling underneath the site is needed:; drilling will be an extension of a bore hole that is being planned to cross a
nearby wash.

Sites NM-Q-11-37; NM-Q-11-38; NM-Q-12-60; NM-Q-21-95 and NM-Q-21-145
The site was deemed not eligible for inclusion for the National Register for Historic Places.

Site NM-Q-12-38:

Based on the heavy degree of precolonial occupation surrounding the pipeline centerline within this portion of the project area, avoidance
does not appear to be possible. Furthermore, the proposed pipeline connection falls within the boundary of Standing Rock Archaeological
District (SR 681), which is listed in the New Mexico State Register of Cultural Properties. Should the project proponent choose to keep
this connection within the undertaking plans, Testing and data recovery is recommended within the APE. This would minimally involve
testing of the area within the site boundaries that would be impacted by construction, as well as data recovery of the portion of Feature

3031(a midden) that falls within the APE.

In the event of a discavery ["discovery” means any previously unidentified or incorrectly identified cultural resources including bul not limited to archaeological deposits,
human remains, or localions reportedly associated with Native American religious/traditional beliefs or practices], all operations in the immediate vicinily of the discovery

must cease, and the Navajo Nation Heritage and Historic Preservation Department must be notified at {928) 871-7198.

FORM PREPARED BY: Olsen John FINALIZED: 1/4/2024
/7&"‘“4 YL ",/?’_/9“'/
P#1 Richard M, Ifegay, Department Manager/THPO Date

Navajo Nation Heritage and Historic Preservation Department

~ DOCUMENT IS VOID IF ALTERED ~



HPD Number: HPD-23-979

SPONSORS

Royce Beaudry, Souder Miller & Associates

LOCATION INFORMATION

LAND STATUS: NN Tribal Trust Land

STATE(S): NM

COUNTY
McKinley

CHAPTER
Nahodishgish

Standing Rock-Tse'li'Ahi'

Coyote Canyon

DATUM: NAD83

QUADRANGLE(S)

Toyee, NM

Dalton Pass, NM

Standing Rock, NM

Oak Spring, NM

TOWNSHIP RANGE

17N
17N
18N
18N
18N
18N
18N
19N

SECTIONS
14W 6

15W 459

14W 6.7.20.21,27
14W 28,29,30,31
15W 1,2,11,12,26
15W 27,32,33,34,
15W 35

15W 35

ZONE: 12

~ DOCUMENT IS VOID IF ALTERED ~

3969247
3969226
3967941
3967800
3967789
3967692
3965951
3965525
39651356
3959676
3954645
3959485
3958617
3957253
3957179
3956972
3955751
3956398
3956550
3956615
3956620
3957195
3957220
3957612

PAGE 1

734183
734298
735201
735364
737542
737519
735387
735450
737279
730391
730351
730209
730230
729708
729878
730192
731087
731252
731275
731285
731370
731673
731665
731887



HPD Number: HPD-23-979

~ DOCUMENT IS VOID IF ALTERED ~

3957607
3957876
3958148
3958116
3958805
3958831
3958995
3959912
3958700
3958665
3958910
3959329
3959832
3959799
3959990
3959972
3958324
3958508
3958492
3958704
3958724
3958674
3958667
3958946
3958938
3959008
3959130
3959170
3959293
3959273
3959191
3959822
3959786
3960018

PAGE 2

731928
732044
732109
732234
732641
732541
732336
732543
733110
733126
733168
733988
734401
734441
734531
734587
737741
737825
737904
737890
737824
737732
737690
737955
738001
737973
738053
737868
738118
738159
738205
738315
738407
738394



HPD Number: HPD-23-979

~ DOCUMENT IS VOID IF ALTERED ~

3960042
3961221
3961408
3961418
3962057
3962370
3962463
3962517
3962308
3962309
3961919
3961723
3961691
3961816
3961882
3962023
3962050
3962149
3961675
3961504
3960556
3960433

PAGE 3
738307
738796
738777
738831
739203
739566
739571
739653
739985
740276
740375
740601
740776
740799
740842
740825
740857
740743
740852
740939
742464
742642



Biological Resource Compliance Form
(with conditions of compliance)



NNDFW Review No. 23mcen! 02

BIOLOGICAL RESOURCES COMPLIANCE FORM
NAVAJO NATION DEPARTMENT OF FISH & WILDLIFE
P.0. BOX 1480, WINDOW ROCK, ARIZONA 86515-1480

It is the Department’s opinion the project described below, with applicable conditions, is in compliance with
Tribal & Federal laws protecting biological resources including the Navajo Endangered Species &
Environmental Policy Codes, U.S. Endangered Species, Migratory Bird Treaty, Eagle Protection & National
Environmental Policy Acts. This form does not preclude or replace consultation with the U.S. Fish & Wildlife
Service if a Federally-listed species is affected.

PROJECT NAME & NO.: Standing Rock Waterline Project

DESCRIPTION: The Navajo Nation, working with Souder, Miller & Associates (SMA), Navajo Engineering
and Construction Authority (NECA) and Navajo Tribal Utility Authority (NTUA), proposes to construct
waterline extensions, appurtenances, a booster station and water storage tank that will serve the residents

of the Standing Rock Chapter of the Navajo Nation. The proposed project consists of two main transmission
lines (Southwest and Nahodishgish intertie). Both locations are labeled below. The types of disturbance
expected include clearing and grubbing, trenching, light blading and surface disturbance from rubber-tired
vehicles and heavy machinery used for trenching. Disturbance, both surface and subsurface, with heavy
equipment will be extensive and intensive.

LOCATION:
1. a)Sec.12, TI8N, RI5SW:
BOP: 35°48'34.25"N,108°23'41.43" W
b) Sec. 7, TI8N, R11W:
EOP: 35°48'6.10"N, 108°22'26.98"W

2. a) Sec. 26, TI8N, RI5W
35°45'21.01"N,108°24'19.58"W
b) Sec. 27, TI8N, R15W
35°45'20.83"N, 108°25'40.95"W
¢) Sec. 32, TI8N, RISW
35°45'14.97"N, 108°27'6.82"W
d) Sec. 9, TI7N, RI5W
35°43'25.31"N, 108°26'36.86"W

3. Sec.27, TI8N, R14W
EOP: 35°45'28.93"N, 108°18'58.67"W
b) Sec. 22, TI18N, R14W
turn point: 35°46'39.13"N, 108°20'55.31"W
c) Sec. 31, TI8N, R14W
BOP: 35°44'24.87"N, 108°22'15.87"W

REPRESENTATIVE: David Mclntyre, Mclntyre Environmental, LLC

Page 1 of 3
NNDEW ~B.R.C.F.: FORM REVISED 04 MAR 2022



ACTION AGENCY: Navajo Engineering and Construction Authority (NECA) & Navajo Tribal Utility
Authority (NTUA),
B.R. REPORT TITLE/ DATE/PREPARER: Request for Biological Review & Compliance/ 24 April
2023/David Mclntyre, Mclntyre Environmental, LLC
SIGNIFICANT BIOLOGICAL RESOURCES FOUND:
Area 1, High Wildlife Sensitivity and Area 3, Low Wildlife Sensitivity

POTENTIAL IMPACTS

NESL SPECIES POTENTIALLY IMPACTED: NA
FEDERALLY-LISTED SPECIES POTENTIALLY IMPACTED: NA
OTHER SIGNIFICANT IMPACTS TO BIOLOGICAL RESOURCES: NA
AVOIDANCE / MITIGATION MEASURES: NA

CONDITIONS OF COMPLIANCE*:
Conditional approval for the Naturita Milk-vetch (4stragalus naturitensis):
1) Naturita Milk-vetch (4dstragalus naturitensis) survey required

Pre-construction surveys shall occur prior to the start of work for Naturita Milk-vetch
(Astragalus naturitensis): within suitable potential habitat and within a 200 ft buffer to all
areas of ground alteration or disturbance, including temporary-use and equipment staging
areas, and within suitable habitat identified within the additional 0.5-mile extension along
Pipeline Road. Surveys shall occur April - May, of any year. Prior to the start of

surveys, a written species-specific survey protocol shall be submitted to the NNHP for review
and approval. Upon completion of the survey and prior to the start of work, the survey report
shall be submitted to NNHP for review and written approval of the project.

2) Horizontal directional drilling shall occur for alignments occurring within 200 ft of the Naturita
Milk-vetch (4stragalus naturitensis) occurrences identified in Figure 5 of the BE (pg. 13).

FORM PREPARED BY / DATE: T.Kim Yazzie/8 JAN. 2024
COPIES TO: (add categories as necessary)

U [

Page 2 of 3
NNDFW -B.R.C.F.: FORM REVISED 04 MAR 2022



2 NTC § 164 Recommendation:
[JApproval:

Conditional Approval (with memo):
DR# 23mcen!02 - Standing Rock Waterline Project
[ Pending (with memo):
[] Disapproval (with memo):
[] Categorical Exclusion (with request letter):

[] None (with memo):

Gloria M. Tom, Director Navajo Nation Department of Fish and Wildlife

Signature: Date

*| understand and accept the conditions of compliance, and acknowledge that lack of signature may be
grounds for the Department not recommending the above-described project for approval to the Tribal
Decision-maker.

Representative’s signature Date
f Zé AN / / ([ 2

Page 3 of 3
NNDEW —B.R.C.F.: FORM REVISED 04 MAR 2022



DRr. Buu NYGREN presipent
RICHELLE IMONTOYA vice Presipent

The Navajo Nation | Yideeskdgdi Nitsahdkees

1/8/2024
DR# 23mcenl 02

David Mclntyre

Mclntyre Environmental. LL.C
1900 West Desert Highlands Drive
Oro Valley, AZ 85737
520-775-1490

davidieemeintvre-environmental.com

Dear David.

The Navajo Nation Department of Fish and Wildlife (NNDIFW) and the Navajo Natural Heritage
Program (NNHP) have reviewed a BE & BRCF request form Standing Rock We aterline Project.
The purpose of this letter is to inform you that the Navajo Nation is granting the proposed project
Conditional Approval,

Based on the information provided and information in the NNHP database and has determined
that additional protective measures are required in order to protect NESL species before. during
and after construction activitics commence.

The Conditional Approval conditions arc as follows for the Standing Rock Waterline Project:
1) Naturita Milk-vetch (Astragalus naturitensis) survey required

Pre-construction surveys shall occur prior to the start of work for Naturita Milk-vetch
(Astragalus |'|cl|.L|liu.'I'lb|N)' within suitable potential habitat and within a 200 [t buffer to all
areas of ground alteration or disturbance. including temporary-use and Lqmpmcm staging
areas, and within suitable habitat identified within the additional 0.5-mile extension along
Pipeline Road. Surveys shall occur April - May. ol any year. Prior to the start of

surveys, a written species-specific survey protocol shall be submitted to the NNHP for
review and approval. Upon completion of the sur vey and prior to the start ol work. the
survey report shall be submitted to NNHP for review and written approval of the

project.

2) Horizontal directional drilling shall occur for alignments occurring within 200 ft of the
Naturita Milk-vetch (f\‘ulldt‘.ﬂlub naturitensis) occurrences identified in Figure 5 of the BE

(pe. 13).

Recommended Avoidance and Minimization of Conditional Approvals for the
Standing Rock Waterline Project: NA

Navajo Nation Depitetment of Fish &Wildlite/ Navajo Natural Heritage Program
POST OFFICE BON 1480 = WINDOW ROCK. AZ 86515 = PHONE: (928) 871-64 5077854
FAX: (928) 871-T069



Survey protocols and habitat descriptions [or the species listed above can be found in the species
accounts available on NNFP's website at hitps:/www.nnd/w.org/nnhp/sp_account.htm.

Surveys must be conducted during the appropriate time ol year (for plants. during the
[ruiting/flowering season) by an experienced biologist who is permitted by the Navajo Nation.
See here for a list of permitted consultants (https://wwa.nndfw.org/bi_consult list 2022.pdf).
Unless otherwise indicated. plant surveys shall include a buffer of 200 fi. from all temporary and
permanent ground-disturbing activities: including temporary equipment staging areas.

Survey reports need to be sent to NNHP prior to construction activities taking place. The survey
contractor shall consult with the NNHP botanist and zoologist for positive identification and -
development of mitigation strategies if NESL plants and or wildlife species are found during
surveys.

Please contaet me via email at Ibegavi@nndiw.org with any questions that you have concerning
the review ol this project.

2222

Leanna Begay, Wildlife Manager
Navajo Natural Heritage Program
Department of Fish & Wildlife

CONCURRENCE

j2Q - 1l (34 24

Gloria Tom. Director Date
Department of Fish &Wildlife

xC: CONS-100-19
BIA

Navajo Nation Department of Fish &Wildlife/ Navajo Natural Heritage Program
POST OFFICE BON 1480 = WINDOW ROCK, AZ 86515 - PHONE: (928) 871-6430/7839
~ FAN: (Y28) 871-706Y



Navajo Department of Agriculture
Re-seeding Requirements



ST Navajo Department of Agriculture Re-seeding Requirements

prepared by: Judy R. Willeto, Range Conservationist

Navajo Department of Agricuiture - Ft. Defiance R.O,
P.0O. Box 308

Window Rock, Arizona 86515
Telephone (602} B871-7076

FAX (602) B71-5493 .
Revision Date: December 6, 1994

NAVAJO TRIBAL UTILITY AUTHORITY
VEGETATIVE RECLAMATION FOR PIPELINE AND PCWERLINE R.O.W.

PIPELINE (GA3, WATER, SEWRGE, ETC.)

glte Dascription #1

Grasses and Grasslike: Blue Gramma, Western Wheatgrass, Needle and Thread,
: Bottlebrush squirreltail, etc.
shruba and Trees: Pinyon Pine, Juniper, Sagebrush, Rabbitbrush
Soila: Loam, Clay Loam, Sandy Loam, Sandy Clay Loam

Preparation of Site

Prior to excavation of the pipeline trench, the top 6 inches of topsoil in right
of way will be-removed and saved for further use to reclaim pipeline right of
way. The saved topsoil will be stockpiled far enough away from the trench and

lina of work so, as not be be damaged. After the topsoil has been stockpiled,
trenching, ripping, etc. can begin.

Restoration

Pipeline trench will be filled with exczavated material, the impacted cf affected
area within the right of way will be smoothed evenly with the topography of the

land. The saved topsoil will then be placed over smoothed right of way. Right

of way will then be reseeded with the following seed qixture; TABLE A-1

. TABLE A-1
Species Cultivar ILba PLS/Acre
Western Wheatgrass Arriba .
Streambank Wheatgrass .
Intermediate Wheatgrass Oahe

b p R NN WAL
.
oo o oo o o0

Indian Rice Grass

Blue Grama

Sidecats Grama

Little Bluestem

Rocky Mountain Penstemon

Paloma

o

TOTAL POUNDS PLS PER ACRE

* PLS - Pure Live Saed

PAGE 1



" Rocky Mountain Penstemcn

gite Descrintion §2

Grasses and Grasslike: Western Wheatgrass, Blue Grama

Sshruba and Trees: Ponderosa Pine, Douglas fir, Blue Spruce
Soils: Loam, Clay, Clay Loam

Preparation of Site

Prior to excavation of the pipeline trench, the top 6 inches of topseil in in
right of way will be remcved and saved for further use to reclaim pipeline right
of way. The saved topseil will be stockpiled far encugh away from the trench and

line of work so, as not be be damaged. After the topsoil has been stockpiled,
trenching, ripping, etc. can begin. )

Restoration
rPipeline trench will be filled with excavated material, right of way will ke

smoothed evenly with the topography of the land. The saved topsoil will then ke

placed over smoothed right of way. Right of way will then be reseeded with the
following seed mixture; TABLE A2

TABLE A-2

Species cultivar Lbs PLS/Acre

Western Wheatgrass Arriba
Streambank Wheatgrass

Intermediate Wheatgrass cahe
Indian Rice Grass Paloma
Rlue Grama

Sidecats Grama

T,A 4=

Little Rluesitam

HMNNNNWRW
.

[
co o000 oo

TOTRL POUNDS PLS PER ACRE

Desription $3 (ND-1}

Grasses and Grasslike: Alkali sacaten, Galleta, Sand Dropseed, Threeawn
Shrubs and Trees: Fourwing Saltbush, shadscalae, Greasewood

Soila: Sand, Sandy Locam

Preparation of Site

Prior to excavation of the pipaline trench, top 6 inches of topsoil in in right
of way will be removed and saved for further use to reclaim pipeline right of
way. The topseil will be stockpiled far enough away from the trench and line of

work sc, as not be be damagad. After the topsoil has been stockpiled, trenching,
ripping, etec. can begin. Y

Restoration
Pipeline trench will be filled with excavated material, right of way will be
smoothed evenly with the topography of the land. Topsoil will then be placed
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over smoothed right of way. Right of way will then be reseeded with the
following seed mixture; TABLE A-3

TABLE A-~3

——

species _ Cultivar Lbs PLS/Acre

A i S e L i o e

Alkali Sacaton

1.5
Indian Rice Grass Paloma 2.0
Galleta Viva 1.5
sand Dropseed 2.0 .
Fourwing Saltbush 2.0
shadsacalsa 2.0
Western Wheatgrass Arriba 3.0
Penstemon Bandera 1.0
TOTAL POUNDS PLS PER ACRE 15.0

geoRREAARAEHAGRARERARRAGRCAREARARRRARERARAARRGNAAARANARGARARRAAARERREARAARARARRARRA
pPeERREREARCPEEARRACRRAALRARARAAEREARAARERRAREREERARAAARAAARAQAARRAEAEARARARRRER AR

-

Powexrlinea (Electical)

Site Descripticon #1 -
Cr=ages and Grasalike:

Blue Gramma, Westarn Wheatgrass, Needle and Thread,
Bottlebrush Sguirraltail, etc.

Shrubs and Trees: Pinyon Pine, Juniper, sagebrush, Rabbitbrush
Soilsy Loam, Clay Loam, Sandy Loam, Sandy Clay Loam

. Preparation of site [Extensive Impact)
Prior to excavation to install overhead
aix 6 inches of topsoil in the right of
use to reclaim area. The saved topsoil
distancs away from worksite, to prevent usage until initial reclamation begins.
stockpiled topsoil will be specifically used for reclamation purposes, at no time
will the topsoil be used as £ill material to stabilize utility posta/poles.

powerlines with utility poles, the top
way will be removed and saved for further
will be stockpiled at an adeguate

restoration

Utility poles with overhead powerlines have been installed, poles have been
stabilized securely, area will be smooth to match the surrounding topography.
After area has been smoothed, topsoil will be replaced and evenly spread over the
right of way. The right of way will then be mechanically drilled seeded or under
close supervision an (ATV) All Tervain Vehicles with seeding mount will ba used.
The right of way will be reseeded with the following seed mixture; TABLE B-1
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TARLE B-1

Species Lba PLS/1000 sqg.ft.
Waestern Wheatgrass Arriba 1.0
streambank Wheatgrasa 1.0
Intermediate Wheatgrass Oahe 1.0
Indian Rice Graass - Paloma 1.0
Blue Grama 1.0

TOTAT PCUNDS PLS PER 1000 SQUARE FEET 5.0

Preparation of site (Minimal Impact)

Prior to excavation and installation of utility posta/poles with overhead
povwerlinee, the top (§) six inches of topsoil around peost/pole location will be
removed and stockpiled for later use to reclaim area. Stockpiled topscil will be
kept away from worksite, at a distance where it will not be damaged or mixed in
with fill material to stabilize utility post/pole. Since reclamation will focus
10 to 30 feet in diameter around the utility pest/pole this plan will be used

only for minimal impacts, where a the entire right of way is not affected by
construction. -

Restoration

Upon installation of of the utility post/poles and overhead powerlines the
affected area will be smoothed evenly to match the topography of the field.
Aftsr smcothing the atockpiled topscoil will be placed evenly over affected or

Imnacted area. The arza wilil

_ - 2 11X tkex hand sasded (3rcadcaszted) and manually raked
intc the soil. Do not leave seed without raking into seil, it will blow away,
birds will feed on seed, etc. Specify to field staff the importance of manually
raking te secure seed into the ground. Do not over rake and deep bury seed, this
will result in low or no germination of the seed. Seed needs to be placed in the

. top one (1) inch of the soil. The following broadiast seed mixture will be used
on this area: TABLE B-1l

TABLE B~1

Spacies Lbs PLS/100 sg.ft.
Western Wheatgrass Arriba .
Streambank wheatgrass .
Intermediate Wheatgrass Oahe

Indian Rice Grass
Elue Grama

Paloma

TOTAL POUNDS PLS PER 1000 SQUARE FEET

S —— e B i e L . i L e o B o . S o . e ol P Yo Ao T e . o o Rk e ke i o L Al . ek i T e L e S P e T o i P Sk B e o e T e i S it . A S S o e s e
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Bite hescription §2

Grasses and Grasslike: Westaern Wheatgrass, Blue Grama

shrubs and Trees: Fonderosa Pine, Deuglas fir, Blue Spruce
soila: Loam, Clay, Clay Loam

preparation of sSite (Extensive Impact)

prior to excavation to install overhead powerlines with utility poles, the top
aix {6} inches of topsocil in the right of way will be removed and stockpiled fer
further use to raclaim area. The topszeoil will ba stockpiled at an adequate
distance away from worksite, to prevent usage until initial reclamatiocn begins.
stockpiled topsoil will be specifically used for reclamation purposes, at no time
will the topsoil be used as £ill material to stabilize utility posts/poles:

Reatoration

Utility poles with overhead powerlines have been installed, poles have been
stabilized securely, area will be smooth to match the surrcounding topography.
After arsa has been smoothed, topsoil will be replaced and evenly spread over the
right of way. The right of way will then be mechanically drilled seeded or under
close supervision an (ATV) All Terrain Vehicles with seeding mount will be used.
tThe right of way will be reseeded with the fellewing seed mixture; TABLE B-1

TARLE B-1

Species . Lbs PLS/1000 sqg.ft.
Waestern Wheatgrass Arriba 1.0
Streambank Wheatgrass 1.0
Intermediate Wheatgraas Ozhe 1.0
Indian Fice Gra:sa ) Palcma 1.0

Zlve Grama 1.0

TOTAL POUNDS PLS PER 1000 SQUARE FEET 5.0

Preparation of Site (Minimal Impact)

Prior to excavation and installation of utility posts/poles with overhead
powerlines, the top (6} six inches of topsoil around post/pole location will be
removed and stockpiled for later use to reclaim area. Stockpiled topsoil will be
kept away from weorksite, at a distance where it will not be damaged or mixed in
with fill material to stabilize utility peost/pole. Since reclamation will focus
10 to 230 feet in diameter arcund the utility post/pole this plan will be used

only for minimal impacts, where a the entire right of way is not affected by
construction.

L
Raatoration

Upcon inatallation of of the utility post/poles and overhead powerlines the
affectad area will be smoothed evenly to match the topography of the field.
After smoothing the stockpiled topsoil will be placed evenly over affected or
impacted area. The area will then hand seeded (Broadcasted) and manually raked
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into the soil. Do not leave seed without raking into soil, it will blow way,

birds will feed on Beed, etc. Specify to field staff the importance of manually
raking to secure sesd intc the ground. Do not over rake and bury seed, this will
result in low or no germination of the seed. Seed needs to be placed in the top

inch of the soll.’ The following brocadcast seed mixture will be used on this
area; TABLE B-1l

TABLE B-1

Spacies : Lbs PL5/1000 sqg.ft.
Wastern Wheatgrasa Arriba 1.0
Streambank Wheatgrass Sodar 1.0
Intermediate Wheatgrass Cahe 1.0
Indian Rica Graasas Paloma 1.0

Blue Grama 1.0

TOTAL POUNDS PLS PER 1000 SQUARE FEET

pasription 3

Grasses and Grasalike: Alkalil Sacaton, Galleta, Sand Dropseed, Threseawn
shrubs and Tress: Fourwing Saltbush, sShadscale, Greasewocod

Soils: Sand, sandy Loam

Preparation of Site (Extensive Impact) _

Prior to excavation to install overhead powerlines with utility poles, the top
gix (8% inches cf topsoll in tas right of way will ke remeved and steckpiled for
further tse to reclaim area. The tcpsoil will be stockpiled at an adequates
distance away from worksite, to prevent usage, until initial reclamation bagins.
stockpiled topsoil will be specifically used for reclamation purposes, at no time
will the topsoil be used as fill material to stabilize utility posts/poles.

Restoration .

Utility poles with overhead powerlines have been installed, poles have been
stabilized securely, area will be smooth to match the surrounding topography.
After area has been smoothed, topsoil will be replaced and evenly spread over the
right of way. The right of way will then be mechanically drilled seeded or under
close supervision an (ATV) All Terrain Vehicles with seeding mount will be used.
Tha right of way will be reseeded with the following seed mixture; TABLE B-2
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TABLE B-2

it

species : Lbs PL5/1000 aq.ft.

Alkali Ssacaton

1.0
indian Rica Grass Paloma 1.0
Galleta Viva 1.0
Weatern Wheatgrasa Arriba 2.0
TOTAT, POUNDS PLS PER 1000 SQUARE FEST ' 5.0

Preparation of Site (Minimal Impact)

Prior to excavation and installation of utility posts/poles with overhead
powerlines, the top (6) six inches of topsoil around post/pole location will be
remzved and stockpiled for later use to reclaim area. Stockpiled topsoil will be
kept away from worksite, at a distance where it will not be damaged or mixed in
with £fill material to atabilize utility post/pole. Since reclamation will focus
10 to 3¢ feet in diameter around the utility post/pole this plan will be used

only for minimal impacts, where a the entire right of way is not affected by
construction.

r

Raatoration

Upcn installation of of the utility post/poles and overhead powerlines the
affected area will be smoothed evenly to match the topography of the field.
After smoothing the stockpiled topsoil will be placed evenly over affected or
imapctad area. The area will then hand seeded (Broadcasted) and manually raked
inte the =cil, Do net leawe sesd witheut raking ints scil, it will blew way,
irds will feed on seed, etc. Specify to field staff the importance of manually
raking to secure seed into the ground. Do not over rake and bury seed, this will
result in low or no germination of the seed. Seed needs to be placed in the top

inch of the soil. The following broadcast seed mixture will be used on this
area; TABLE B-2

TABLE B-2

P

e e o o e e e et i e e i —— -

Species

e e e T Lt . St e B . ot . e e . e S R e e B e e B T . e B o S S L . o S ko M ot . e . S

Alkali sacaton

1.0
Indian Rica Graas Palcma 1.0
Galleta Viva 1.0
Waestern Wheatgrasa Arriba 3.0

TOTAL POUNDS FLS PER 1000 SQUARE FEET

st e A oy ot e i e o e b
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Special/other Requirements
Sead

All seed must be certified to ensure wviability. start with quality seed, %o
acheive guality plantings.

Seaeding Datas

Seading dates in Site Description #1 (WP-1) and Site Description #2 (AN-1) will
begin June 15 to August 15. The Navajo Natien in these two sites receives high
levels of precipitation after August 15. our intention is to plant before our

monsoon season so, planted seed will receive moisture for proper germination and
growth.

seeding dates for Site Description #3 (ND) will beqin November 1 through December
15. Dormant seedings from November to mid December are recommended for Northern
pesert, due to the extreme hot temperatures and low precipitation during the
summer mentha. Northern Desert receives most of it's precipitation during the
winter in the form of snow.

Mulch

Mglch not recommended, due to the high levela of grazing by livestock. Mulch
would attract livestock to the area and possibly cause damage to the reseeding.
Mulch is not guality feed for horses and sheep and could also cause them to
beccme ill and die. To avoid livestock fatalities we advise not to mulch.
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EXHIBIT A

Submittal Cover Sheet
and Submittals Checklist



CONTRACTOR SUBMITTAL FORM

Project Name: Tse’ii’ahi Waterline Extensions

Submittal No.
1 M (Materials)

SMA Project No: 6931677

] T (Testing)

] A (Administrative)

Date:

Contractor: No. of Copies:
Supplier: Manufacturer:

Specification No.: Drawing No.:

Bid Item No(s).:

Submittal Checklist No(s).:

Product Description:

Are there any deviations from the Contract Documents? [ No [ Yes

Explain:

Contractor’s certification that product meets requirements of Contract Documents:

O Certified

O Certified with variations as noted on shop drawings and/or attached sheets.

Signed:

Date:

Engineer’s Comments:

No Exception Taken

Approved as Corrected

Exceptions as Noted

Submittal Rejected

Revise and Resubmit to Engineer
Contractor to Submit Specified Information

OoOoOoooo

Review is limited to check for
compliance with design concept. No
changes from provisions of Contract
Documents  are intended and
Contractor remains responsible for
compliance with revisions therein.

The Contractor is solely responsible
for  quantities; correctness  of
dimensions; verification of physical
interrelation of elements of the work as
required by the drawings and
specifications and by field
determination; fabrication procedures,
construction methods, techniques and
sequences. This review does not
relieve the Contractor from these
responsibilities.

Non-conformities and errors detected
have been noted but such markings, or
lack thereof, shall not relieve the
Contractor from compliance with all
requirements of the contract drawings
and specifications.

Signed:

Date:




Engineering - Environmental

Surveying

SUBMITTALS CHECKLIST

Project Name:
Tse'ii'ahi Waterline Extensions Project

Project Number: 6931677

Type

No.

Item

Date
Received

Date
Reviewed

Review
Status

Comments

Basic Requirements 01 00 00

All required permits not obtained by Owner, incl. 402 flushing permit and State of NM building
permits

Gas company encroachment agreements

Water import permit (if required)

Water use permit

Line flushing plan, incl. gpm, gpd, hours and dates for flushing, water source, etc.

Work Schedule (monthly)

Record drawings (monthly)

Notification of plan to work within ROW of BIA road

Ol |IN|jo|n|_|WwIN] -

Notification of working 100 ft of culturally sensitive area

=
o

Safety plan

=
[

Stormwater pollution prevention plan (SWPPP), including plan, permits, BMPs

=
N

Schedule for manufacturer's start-up and operator training dates

e
w

NTUA Permission To Tap existing waterline

> EF 2= === = == =] >

14

Requests for additional time or extra work (if necessary)

Basic Concrete Materials and Methods 03 05 00

M 15 |Notification of placing concrete

M 16 [Concrete Form Materials

M 17 |Concrete Form release Agent

M 18 |Concrete Reinforcement

M 19 |Reinforcing Steel Placing Drawings

M 20 |Concrete mix design and batch plant report
T 21 |Concrete delivery tickets

M 22 |Reinforcement inspection report (where needed)
T 23 |Concrete field tests results

M 24 |Cement material

M 25 |Grout Mix Design

Bullet Resistant Steel Doors and Frames 08 11 14

M 26 _|Shop Drawings

M 27 |Bullet resistant man door, with safety devices, hinges, sight glass, and hardware

M 28 |Components (exterior doors, frames, core, end closure, thermal insulation)

M 29 |Heavy duty hinges

M 30 |Door closers

M 31 |Heavy duty cane bolt and gate stop assembly

M 32 [Finishes

M 33 |Manufacturer's warranty, product data, glazing information, and installation instructions

Door Hardware 08 71 00

A 34 |Shop Drawings

A 35 |Manufacturer's part list

A 36 |Record actual locations of installed cylinder and master key code
A 37 |Data on operating hardware, lubrication and inspection related to preventative maintence
M 38 [Hardware (lock, closer, kickplate, gasket, floor stop)
Protective Anti-Graffiti Coatings 09 92 00

A 39 |Material List

A 40 [Manufacturer's specific application instructions

A 41 [Painter's qualification

M 42 |Anti -Graffiti Coating and Primer

Water Storage Tank Painting 09 97 14

A 43 |Contractor, Welder, Personnel qualifications

T 44 [Dry Film Thickness Test

A 45 [Color Chart

M 46 |Tank Interior Primer

M 47 [Tank Interior Finish

M 48 [Tank Exterior Primer

M 49 |Tank Exterior Finish

M 50 |Exterior Tank Floor (Underside)

M 51 |Interior Roof Laps

M 52 |Above-Ground Pipes

M 53 |Buried Pipes and Fittings

T 54 |VOC Tests

Pump House Plumbing 22 11 00

A 55 |Piping material, fitting, accessories and manufacturer's catalog
A 56 |Valve data and rating

A 57 |[Hangers and support load support

A 58 |Domestic water specialities

Submittals Checklist
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59 [Manufacturer's installation instructions
60 [Manufacturer's certificate

61 |Project record documents

62 |Operation and Maintenance data
63 |Ductile irion pipe

64 |Unions and flanges

65 [Gate valves

66 |Pipe hangers and supports

67 |[Sleeves

68 |Hose bibs and sample cocks

69 |Air valves

70 |Flowmeter

71 |Hydrostatic pressure test

Manufactured Booster Pump System 22 11 35

>§§§§§§§§§§>>>>>£*§§§§§§§§>>>>

72 |General elevation drawings, wiring diagram, pump curve
73 |O&M manual
74 [Parts list
75 |Certification for listing with NRTL
76 |Manufacturer's qualifications
77 |Booster skid unit
78 [Pumps
79 |Station base
80 |Piping
81 |Pump check valves
82 |[Pressure gauges
83 |Bolts
84 |Motors
85 |Electrical
86 |[Finishes
87 |Warranty
SR 2 Booster and Pressure Transducer at SR 4 Instr ion and Controls 26 27 35
A 88 |Pressure transducer catalog and details
A 89 [Installation instruction/methods
A 90 |Wiring diagram/elementary diagrams
A 91 [Operation and Maintenance manual
A 92 |Equipment certificaiton
A 93 |Manufacturer's warranty certificates
A 94 |Project record documents
M 95 |Pressure transducer
T 96 |Testrecords
Impressed Current Cathodic Protection 26 42 10
M 97 |Detailed calculations, drawings and data sizing of cathodic protection system components
A 98 |Minor variation to proposed system for engineer and owner approval
A 99 |Record actual locations of all system component
A 100 |Periodic test procedures
M | 101 [Qualifications of company performing work
M | 102 |NACE Cathodic Protection Specialist, certified and licensed
A 103 |Certified Operations Report
M | 104 [Tank-to-Water Potential Control Devices
M | 105 [Monitoring Reference Cells
M | 106 [Potential Measurement Openings
M | 107 [Elapsed Time Meter
M | 108 [Impressed Current Anod Segments
M | 109 |Electrical Cable
M | 110 [Conduit
M | 111 [Reference Cells
M | 112 [Cable Connectors
M | 113 |Anode Suspension Ropes
M | 114 [Anode Cable Routing
A 115 |Cathodic Protection System Service Agreement
SCADA Radio Telemetry System 27 43 30

116

Shop drawings

117

Equipment list

118

Source / Field QC test reports

119

O&M data

120

Remote telemetry radios

121

Remote antennas

122

Transmission lines

123

Coaxial transient surge protector

2 RRIZPIPIRIR

124

SCADA PLC control panel, incl. PLC, HMI, processor, back plane, input module, relay output

Submittals Checklist
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M

125

1/O List

M

126

PLC/Radio control cabinet

T

127

Field operational test reports

Sit

e

Clearing 31 10 00

A

| 128

|Notification to work within 100 ft of designated restricted area (as necessary)

Ro

ugh Grading 31 22 13

A

129

Samples of each type of fill

A

130

Material Sources

A

131

Manufacturers certificates

A

132

Notification to work within 100 ft of designated restricted area (as necessary)

Trenching 3123 17

A

133

Material Source

A

134

Manufacturer's Certificate

A

135

Notification to work within 100 ft of designated restricted area (as necessary)

Rock Removal 31 23 18

136

Notification of rock to be removed

137

Type of equipment to be used

2L

138

Sieve analyses and geotechnical data (as necessary)

Backfill 31 23 23

139

Compaction test results

140

Native backfill material

141

Engineered Fill Material

142

Imported backfill material

143

Classification of materials reports/records

>R

144

Manufacturer's Certificate

ip Rap and Rock Lining 31 37 00

145

Verification of final quantities, dimensions and locations of riprap

146

Samples of riprap material for inspection

147

Samples of riprap material testing results

148

Rock for wire enclosed riprap (incl. gradation)

149

Rock for uncaged riprap (incl. gradation)

ZZIZ|H=ZIZIR

150

Cage materials, incl. wire mesh, selvedges, stakes, tie wire, geotextile fabric

>

ggregate

Base Course and Gravel 32 11 23

151

Aggregate base course

152

Clean gravel (Class | crushed stone)

153

Material Source

154

Manufacturer's Certificate

155

Field testing of density and moisture content

ain Link

Fences and Gates 32 31 13

156

Shop drawings (installation plan)

157

Fabric, Posts, Accessories, Fittings and Hardware

158

Fencing Materials

159

Manufacturer and Installer qualifications

160

Swing gates with center stop

HEEEEERREEEE

161

Finishes

Fa

rm Style

Fencing 32 33 10

162

Posts

163

Wire

HEES

164

Concrete

Seeding 32 92 19

165

Documentation of coordination with NNDA

166

Seed mixtures with certifications

167

Coordination of seeding locations and dates

168

Seeding procedure and dates

169

Fertilizer

HENENEEES

170

Protection of seeded areas plan

Horizontal

Directional Drilling 33 05 23.13

A

171

Technical data for equipment, method of installation, proposed horizontal and vertical alignment
and beginning and end points, proposed sequence of construction and project schedule

>

172

Pits, dewatering, methods of spoil removal, equipment size and capacity, equipment capabilities
including installing pipe on radius, type of drill bit, drilling fluid, method of monitoring line and
grade and detection of surface movement, name plate data for drilling equipment and mobile
spoil removal

173

HDD Contractor qualifications

174

Manufacturer's technical data

175

Permits for installation

176

Manufacturer's certificate

177

Contingency plans for unforeseen subsurface conditions, damage to other existing utilities and
soil heaving or settlement

178

Record actual location of casing, carrier pipe and invert elevations

179

Record of unexpected variations to subsoil conditions or uncharted utilities

180

Record actual depth of pipe at 25ft intervals

181

Record actual horizontal location of installed pipe

>(>1>(>>] > |>|>[(>]|>

182

Show depth and location of abandoned bores

Submittals Checklist
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A | 183 |Record depth and location of drill bits and drill stems not removed from bore
M 184 |Drill fluid
M | 185 |Carrier pipe
M | 186 |Polyethylene plast pipe
M | 187 [Pipe transitions and couplings
M | 188 |Fill material
M | 189 [Water source
M | 190 [Underground pipe markers
M | 191 |Drilling obstructions
M | 192 |Pressure and leakage testing
Trenchless Utility Installation 33 05 23.16
M | 193 |Equipment technical data (sizing, capacity, capabilities, drill bit, and other equipment)
Installation plan, incl. proposed construction plan, dewatering plan and plan to establish and
A 104 maitain horizontal and vertical alignments, pit plans, pipe lay-down and fusion areas, dewatering
plans, sequence of operations, method of spoils removal, method of monitoring line and grade,
method of detecting surface movement
195 [Applicable agency permit for installation (if not obtained by engineer)
196 Contingency plan for unforeseen subsurface conditions, damage to existing utilities, soil heaving
or settlement, and other contingencies
197 [Manufacturer's Certificate
198 |Record actual locations of casing or tunnel liner, carrier pipe, and invert elevations
199 |Records of any unexpected subsurface conditions or uncharted utilities discovered
200 |Company's work experience and references
201 |Casing and Jacking pipe
202 |Carrier pipe
203 |Cover

ater Utility Distribution Piping 33 11 00

204

Data on pipe material, fitting, accessories and testing equipment

205

Manufacturer's certificate

206

Testing plan

207

Coating

208

As-built drawings and any Contractor-provided survey data

209

Project record documents

210

Identify and describe unexpected variations or discovery of uncharted utilities

211

Pipe restraint plan

212

Pre-construction site photos/ videos

213

Gasketed PVC pipe. Include factory test results.

214

Petroleum-resistant pipe gaskets

215

Ductile iron pipe, MJ fittings, mechanical joints, TR Flex joints and lockers, MJ restraints, flanged

216

Steel pipe, fittings, and flanges/ gaskets

217

Liquid epoxy coatings for ductile iron pipe and fittings (specify where used)

218

Bituminous coatings for ductile iron pipe and fittings (specify where used)

219

Cement mortar linings for ductile iron pipe and fittings (specify where used)

220

Tapping sleeves and saddles

221

Dectectable warning tape

222

Tracer wire

223

Carsonite marker posts

224

Casing (steel & PVC)

225

Casing spacers

226

Casing end seals

227

Petroleum-resistant end seals

228

Hydrostatic pressure testing results

229

Tracer wire testing results

230

Proposed & actual pipe lines and grades (if different from those shown on Plans)

231

HDPE Pipe

ZIZZ[IZZZIZIZZIZIZIZZZIZIZ2Z2=Z212)122 22 22 2 2 S 2 21212222 > |2

232

HDPE pipe fittings, including MJ adapter, water stops

a

ter Service Connections 33 12 13

233

Data on pipe material, fitting, accessories and testing equipment

234

Record actual location of main, curb stops, connections, thrust restraint, invert elevations

235

Record unexpected variation to subsoil condition or uncharted utilities

236

Water pipe and fitting

237

Coporation stop assembly

238

Curb stops

239

Curb stop boxes, rods and covers

240

Domestic stop assembly

241

Meter setting equipment

242

Residential water meters

243

Pressure reducing valves

244

Meter cans

245

Underground and above ground pipe markers

246

Bedding and cover materials

247

Pressure test results

a

ter Utility Valves 33 12 16

248

Design data

249

Manufacturer's certificates

> EEREEEEEEEEEFFPIE

250

Project record documents

Submittals Checklist
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251

Manufacturer qualifications

252

Resilient wedge gate valve

253

Ball Valves

254

Stainless steel ball valve for combination air valves assemblies

255

Isolation valves for flush valve

256

Valve Actuators

257

Orifice plates

258

1/2" air release valve (pressure transducer vault)

259

Combination air valves

260

Inflow preventer

261

Dismantling joints

262

Valve boxes

263

Meter cans & pits

264

Pre-cast concrete vault

265

Pipe hangers & supports

266

Valve vaults

267

Vault insulation

268

Vault hatch - shallow well

269

Vault hatch

270

Two-way Draft damper

271

Warning Placard for Valve Box Lids - include proof

272

Valve ID placards - include proof

273

Warning placards (gate valve box lids) - include proof

274

Valve ID placards and tags (for air valves) - include proof

275

Blue paint - galvanized steel air vents / surface visible appurtenances

276

Valve coatings

277

Fusion bonded/liquid epoxy coating cure testing

278

Holiday testing results

279

Touch up and repair of fusion bonded epoxy coatings material

280

O&M data

281

Open/shut-off valve tool

282

All valves be manually actuated through full cycle

283

Pressure test results

B2 AAIZRRERRERERERERERRERERRREZRRERRERRRERRREIRRRE®

284

Tracer wire testing results

Q

on

trol Valve 33 12 18

285

Manufacturer's latest published literature

286

Manufacturer's certificates

287

Proofs on all signs, placard and tags

288

Startup procedures

289

Record actual locations of valve

290

Operation and Maintenance data

291

Control valve

292

Strainer

293

Dismantling joints

294

Air valves

295

Pipe support

296

Precast concrete valve vaults

297

Valve identification placard for control valve

298

Ductile iron pipes and fittings

299

Source quality control

300

Fusion bonded/liquid epoxy coating cure testing

301

Holiday testing results

302

Touch up and repair of fusion bonded epoxy coatings material

303

All valves be manually actuated through full cycle

304

Tracer wire testing results

305

Warranty

2.

isinfection of Water Utility Transmission Systems 33 13 00

306

Disinfection procedures

307

Disinfection chemicals

308

Proposed number of and location of sampling sites

309

Disinfection testing (CI2 residual) reports

310

Bacteriological testing results

311

Notification to flush, circulate and clean using domestic water

312

Permission To Tap (must be signed by NTUA prior to connecting to existing system)

313

Testing plan- proposed testing procedures specific to project

314

Test reports

315

Certify cleanliness of water transmission system

316

Disinfection report

317

Notarized affidavit disinfection been completed according to the reference AWWA standard

318

Water Quality Certificate

>>>>>>>>>—|—1§§§g>ggg—lggg§§§§§§§>>>>>>

319

Bacteriologist's signature and authority associated with testing

a

ter Storage Tank Disinfection 33 13 13

320

Disinfection procedures

321

Disinfection chemicals

322

Disinfection testing (CI2 residual) reports

323

Bacteriological testing results

>—I—|§§§

324

Manufacturer's certificates

Submittals Checklist

Page 5 of 6



Welded Steel Water Storage Tank 33 16 19

325

Tank Shop Drawings (PE sealed)

326

Tank Foundation Shop Drawings (PE sealed)

327

Data for expansion joint fitting and other pipe specialty fittings

328

Ladder and ladder safety devices

329

Cathodic protection components

330

Structural calculation for tank, tank foundation, and cathodic protection (PE sealed)

331

Radiographic films, identified to shell plate diagrams

332

Manufacturer's certificate

333

Personnel certificates and qualification

334

Field reports - foundation, anchor bolts, and tank properly installed and leveled

335

Project record documents

336

Water Storage Tank

337

Tank wall plate

338

Carbon Steel Sheet, Plate, Structural Shapes

339

Pipe and Fitting for Fluid Conductors

340

Balcony

341

Manways, Ladders and Other Accessories

342

Pipe and pipe connections

343

Tank Floor

344

Removable Silt Stop

345

Overflow

346

Roof Ladder

347

Fall Arrest System, Rest Platform, Roof-Ladder Handrails

348

Special Vent Required for Screening of Tank Vent

349

Hatch

350

Water Level Indicator

351

Reinforcing Steel Bars

352

Concrete

353

Inlet and Outlet Pipe

354

Overflow Pipe

355

Hydrostatic pressure testing results

356

Field Weld test

357

Concrete Testing

358

Coatings test results

359

Cathodic protection system

PP RIIRERRIRERERIEERERRERREREREEREEEEZERIZZEE

360

Warranty

Miscellaneous Drawings

Important Note: The items listed on this form require submittal data. However, this list should not be considered all inclusive. If Technical Specifications or the Drawings include other
submittal requirements, those must be met as well. Also, the Engineer may require additional submittals beyond those identified above and/or in the Specifications and Drawings.
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EXHIBIT B

Geotechnical Investigation Report

Note: The following clarification is made within the Standard General Conditions
and Navajo Nation Supplemental Conditions of the Construction Contract (Article
5.03.B) in regard to the “technical data” that may be provided in this Exhibit.

B. Reliance by Contractor on Technical Data Authorized: Contractor may rely upon the accuracy of
the Technical Data expressly identified in the Project Manual [including as identified in Technical
Specifications Section 01 00 00] with respect to such reports and drawings, but such reports and
drawings are not Contract Documents. If no such express identification has been made, then
Contractor may rely upon the accuracy of the Technical Data (as defined in Article 1) contained in
any geotechnical or environmental report prepared for the Project and made available to
Contractor. Except for such reliance on Technical Data, Contractor may not rely upon or make any
claim against Owner or Engineer, or any of their officers, directors, members, partners,
employees, agents, consultants, or subcontractors, with respect to:

1. the completeness of such reports and drawings for Contractor’s purposes, including,
but not limited to, any aspects of the means, methods, techniques, sequences, and
procedures of construction to be employed by Contractor, and safety precautions and
programs incident thereto; or

2. other data, interpretations, opinions, and information contained in such reports or
shown or indicated in such drawings; or

3. any Contractor interpretation of or conclusion drawn from any Technical Data or any
such other data, interpretations, opinions, or information.



Exhibit C

Filling, Hydrostatic Testing, Flushing, and
Disinfection Plan and Hydrostatic Pressure and
Leakage Test Calculations
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