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Contract Number:                             

 

AGREEMENT BETWEEN GOVERNMENT AND CONTRACTOR 

FOR CONSTRUCTION CONTRACT (FIXED PRICE) 

 

BUSINESS UNIT #’S & AMOUNTS: ############     $ #,###,###.## 

       

 

 

CONTRACT NOT TO EXCEED: $ #,###,###.## 

(Amount to encumber) 

 

 

BEGINNING DATE OF CONTRACT: Date of Notice to Proceed   

ENDING DATE OF CONTRACT: 300 working days after Notice to Proceed 

 

 

IDENTIFICATION OF THE PARTIES; PROJECT. This Contract is entered into by and between the Navajo 

Nation who is hereinafter referred to as “Government” and                                , who is hereinafter referred to as 

"Contractor." The Navajo Nation and Contractor are herein jointly referred to as "Parties." The authorized 

representatives for both Parties are named in the Primary Contract. The Project that is the subject of this Contract 

is the "N9073(1)1,2&4 Blue Canyon Road Project" Apache County, AZ hereinafter referred to as "the Project." 

 

ARTICLE 1 – PRIMARY WORK LOCATION 

1.1 In the performance of work or provision of services pursuant to this Contract the Contractor is authorized 

to travel at Contractor's sole expense. The work to be performed and/or services to be provided shall be 

primarily in Apache County area of the Navajo Nation, state of Arizona. 

 

ARTICLE 2 – THE PROJECT 

2.1  Contract Number 

 

Upon contract execution, the Government shall assign a Contract Number which shall be shown in the 

Administrative Purposes box on page 1 herein. All invoices submitted by Contractor for payment shall 

reference said Contract Number, including the Project Name and Business Unit Number. 

 

2.2 The Project for which the Work under the Contract Documents may be the whole or only a part is generally 

described as follows:  Project N9073(1)1,2&4 Includes: 

Roadway reconstruction, earthwork, metal guardrail, drainage and bridge structures, erosion control 

measures, traffic control, permanent signing and striping and other miscellaneous work as called for in the 

design plans and specifications for this project. 
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ARTICLE 3 – ENGINEER; GOVERNMENT AND CONTRACTOR’S REPRESENTATIVE 

3.1 The Project has been designed by      Wilson & Company  , herein referred to as “Engineer of Record”.   

3.2 The Government’s representative [Contracting Officer (CO)] is Buu Nygren, Navajo Nation President 

whose phone number is (928) 871-7000 and will assume all duties and responsibilities, and have the rights 

and authority assigned to insure the completion of the Work in accordance with the Contract Documents. 

 

3.3 The Contractor’s representative is                           whose phone number is (      )                       . 

 

ARTICLE 4 – CONTRACT TIMES 

 

4.1 Time of the Essence 

 

All time limits for Milestones, if any, Substantial Completion, and completion and readiness for final 

payment as stated in the Contract Documents are of the essence of the Contract. 

 

4.2 Dates for Substantial Completion and Final Payment 

 

The Work will be substantially completed on or before 280 working days after NTP, and completed and ready 

for final payment in accordance with Paragraph 14.7 of the Standard General Conditions on or before. 

 

4.3 Days to Achieve Substantial Completion and Final Payment 

 

The Work will be substantially completed within 280 working days after the date when the Contract Times 

commence (Notice to Proceed) to run as provided in Paragraph 2.3 of the Standard General Conditions, and 

completed and ready for final payment in accordance with Paragraph 14.7 of the Standard General 

Conditions within 300 working days after the date when the Contract Times commence to run.   

 

Please note that the above durations do not take into consideration non-working days for weather conditions, 

shutdowns during winter suspension(s) and holidays. See Article 12.3 of Standard General Conditions, Exhibit 

A for requirements related to Delay claims. 

 

4.4 Liquidated Damages 

 

Contractor and Government recognize that time is of the essence as stated in Paragraph 4.1 above and that 

Government will suffer financial loss if the Work is not completed within the times specified in Paragraph 

4.2 above, plus any extensions thereof allowed in accordance with Article 12 of the Standard General 

Conditions. The contractor shall pay Government the amounts, as reflected in Table 108-1 of Section 108 in 

the FP-2014 for each day that expires after the time specified in Paragraph 4.2 above until the Work is 

substantially complete. After Substantial Completion, if Contractor shall neglect, refuse, or fail to complete 

the remaining Work within the Contract Time or any proper extension thereof granted by Government, 

Contractor shall continue to pay damages for each day that expires after the time specified in Paragraph 

4.2 above for completion and readiness for final payment until the Work is completed and ready for final 

payment. 
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ARTICLE 5 – CONTRACT PRICE 

 

5.1 Original Contract Amount: 

 

($                        ) which amount is the Original Contract Amount. Any modification of this amount shall 

comply with Article 12 of the Standard General Conditions.   The Contractor hereby acknowledges and 

agrees that said payment constitutes the full and adequate consideration for all work fully and satisfactorily 

performed, for all applicable taxes, permit fees, licensing fees, registration fees, bonding and surety costs, 

insurance or any other expenses necessary or convenient for the Contractor to perform under this Contract 

 

5.2 Government shall pay Contractor for completion of the Work in accordance with the Contract Documents 

an amount in current funds equal to the sum of the amounts determined pursuant to Paragraphs 5.2.A, 

5.2.B, or 5.2.C below as applicable: 

 

A. For all work other than Unit Price Work, a total sum of:  $0 in accordance with the Contractor’s 

Schedule of Values, attached as Exhibit D. 

 

B. For all Unit Price Work, an amount equal to the sum of the established unit price for each separately 

identified item of Unit Price Work times the actual quantity of that bid item, attached as Exhibit D. 

 

The Bid prices for Unit Price Work set forth as of the Effective Date of the Agreement are based 

on estimated quantities. As provided in Paragraph 11.3 of the Standard General Conditions, 

estimated quantities are not guaranteed, and determinations of actual quantities and classifications 

are to be made by the Construction Manager. 

 

C.  For all Work, at the prices stated in Contractor’s Bid, attached hereto as Exhibit D. 

 

ARTICLE 6 – PAYMENT PROCEDURES 

 

6.1 Submittal and Processing of Payments 

 

A. Payment approval required. No payment shall be authorized or remitted to the Contractor unless 

and until the Government's representative, or his/her successor or designee, approves in writing in 

advance the work performed or services provided under this Contract, and has given prior written 

approval of invoice(s), billing(s), or payment application(s) submitted to the Government. All 

invoices must be supported by adequate verification, documentation, and itemization of all 

required Project deliverables received by the Government. 

 

B. Subcontractor Expenses. The Contractor shall be solely responsible for all consideration, 

compensation, taxes, fees or any other expenses whatsoever, related to the Contractor's use of 

any subcontractors, agents, representatives, employees or consultants in the performance of 

Contractor's obligation under this Contract. 

 

C. Contractor shall submit Applications for Payment in accordance with Article 14 of the Standard 

General Conditions. Applications for Payment will be processed by Construction Manager as 

provided in the Standard General Conditions. 
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6.2 Progress Payments; Retainage 

 

A. Government shall make progress payments on account of the Contract Price on the basis of 

Contractor’s application for payment on or about the 1st day of each month during performance of 

the work as provided for in Article 14 of Exhibit A and Section 109.08 of Exhibit F. 

 

B. Retainage shall be applied to each progress payment as provided for in Article 14, Paragraph 14.2.D 

of Exhibit A. 

 

6.3 Final Payment 

 

Upon final completion and acceptance of the Work in accordance with Paragraph 14.7 of the Standard 

General Conditions, Government shall pay the remainder of the Contract Price as recommended by 

Construction Manager as provided in said Paragraph 14.7. 

 

6.4 Availability of Funds 

 

A. Appropriations required. Pursuant to 2 N.N.C. §223 A, the obligation of the Government to pay 

Contractor the entire Original Contract Amount, or any portion thereof as invoiced, or any amounts 

under any and all contract modifications, or amendments to this Contract, shall be contingent upon 

the availability of funds, from whatever source, for the Project which is the subject of this Contract. 

B. Subsequent fiscal periods. Pursuant to 12 N.N.C. §350 D, if funds adequate to support continuation 

of performance under this Contract are not appropriated or otherwise become unavailable during 

any fiscal period(s) subsequent to that period in which this Contract is entered into, then this 

Contract may, at the sole discretion of the Government, be cancelled and Contractor shall be 

reimbursed only for the reasonable value of any non-recurring costs incurred as a direct result of 

work performed under this Contract. 

 

ARTICLE 7 – INTEREST 

 

7.1 All moneys not paid when due as provided in Article 14 of the Standard General Conditions shall 

bear interest at the rate of 5% percent per annum. 

 

ARTICLE 8 – CONTRACTOR’S REPRESENTATIONS 

 

8.1 In order to induce Government to enter into this Agreement, Contractor makes the following representations: 

 

A. Contractor has examined and carefully studied the Contract Documents and the other related data 

identified in the Bidding Documents. 

 

B. Contractor has visited the Site and become familiar with and is satisfied as to the general, local, 

and Site conditions that may affect cost, progress, and performance of the Work, including but not 

limited to (1) conditions bearing upon transportation, disposal, handling, and storage of materials; 

(2) the availability of labor, water, electric power, and roads; (3) uncertainties of weather, river 

stages, or similar physical conditions at the site; (4) the conformation and conditions of the ground; 

and (5) the character of equipment and facilities needed preliminary to and during work 

performance. The Contractor also acknowledges that it has satisfied itself as to the character, quality, 

and quantity of surface and subsurface materials or obstacles to be encountered insofar as this 
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information is reasonably ascertainable from an inspection of the site, including all exploratory work 

done by the Government, as well as from the drawings and specifications made a part of this 

contract. Any failure of the Contractor to take the actions described and acknowledged in this 

paragraph will not relieve the Contractor from responsibility for estimating properly the difficulty 

and cost of successfully performing the work, or for proceeding to successfully perform the work 

without additional expense to the Government. 

 

C. Contractor is familiar with and is satisfied as to all federal, state, and local Laws and Regulations 

that may affect cost, progress, and performance of the Work. 

 

D. Contractor has carefully studied all: (1) reports of explorations and tests of subsurface conditions 

at or contiguous to the Site and all drawings of physical conditions relating to existing surface or 

subsurface structures at the Site (except Underground Facilities), if any, that have been identified 

in Paragraph 4.2 of the Standard General Conditions as containing reliable "technical data," and 

(2) reports and drawings of Hazardous Environmental Conditions, if any, at the Site that have been 

identified in Paragraph 4.6 of the Standard General Conditions as containing reliable "technical 

data." 

 

The Government assumes no responsibility for any conclusions or interpretations made by the 

Contractor based on the information made available by the Government. Nor does the Government 

assume responsibility for any understanding reached or representation made concerning conditions 

which can affect the work by any of its Engineer, officers, or agents before the execution of this contract, 

unless that understanding or representation is expressly stated in this contract. 

 

E. Contractor has considered the information known to Contractor; information commonly known 

to contractors doing business in the locality of the Site; information and observations obtained from 

visits to the Site; the Contract Documents; and the Site-related reports and drawings identified in 

the Contract Documents, with respect to the effect of such information, observations, and 

documents on (1) the cost, progress, and performance of the Work; (2) the means, methods, 

techniques, sequences, and procedures of construction to be employed by Contractor, including any 

specific means, methods, techniques, sequences, and procedures of construction expressly required 

by the Contract Documents; and (3) Contractor’s safety precautions and programs. 

 

F. Based on the information and observations referred to in Paragraph 8.1.E above, Contractor does not 

consider that further examinations, investigations, explorations, tests, studies, or data are necessary 

for the performance of the Work at the Contract Price, within the Contract Times, and in accordance 

with the other terms and conditions of the Contract Documents. 

 

G. Contractor is aware of the general nature of work to be performed by Government and others at the 

Site that relates to the Work as indicated in the Contract Documents. 

 

H. Contractor has given Government written notice of all conflicts, errors, ambiguities, or discrepancies 

that Contractor has discovered in the Contract Documents, and the written resolution thereof by 

Engineer is acceptable to Contractor. 

 

I. The Contract Documents are generally sufficient to indicate and convey understanding of all terms 

and conditions for performance and furnishing of the Work. 
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ARTICLE 9 – CONTRACT DOCUMENTS 

 

9.1  Documents Constituting the Contract 

 

Agreement between Government and Contractor for Construction Contract (Fixed Price) 

Exhibit A - Standard General Conditions 

Exhibit B - Project Specific Supplemental General Conditions 

Exhibit C - Special Contract Requirements  

Exhibit D - Bid Instructions and Schedule 

Exhibit E - Required Contract Forms  

Exhibit F - Standard Specifications for Construction of Roads & Bridges FP-2014 & Supplemental 

Specifications  

Exhibit G - Project Design Plans  

Exhibit H - Davis Bacon Wage Rate Determination 

Exhibit I - Environmental Requirements & Permits 

 

The above are to be considered collectively as one agreement/contract and the term "Contract" whenever 

used herein shall be deemed to include all such documents. 

 

9.2  Contract Documents: The Parties hereby acknowledge and agree that the written provisions contained in 

the documents listed in Article 9.1 herein constitute the complete understanding of the Parties with respect 

to the subject matter of this Contract, and that there are no promises or representations between the 

Parties other than those set forth herein. Any conflict between any provision(s) contained in the Contract 

documents shall be resolved by reference to and interpretation of the provision(s) contained in the 

Agreement, Standard General Conditions and Project Specific Supplemental General Conditions. 

 

ARTICLE 10 – MISCELLANEOUS 

 

10.1 Terms 

 

Terms used in this Agreement will have the meanings stated in the General Conditions. 

 

10.2 Assignment of Contract 

 

A. Assignment Restricted. The Contractor shall not in any manner whatsoever assign, convey, transfer, 

or sublet any rights to this Contract or any interest therein including any amendments or modifications 

thereto, any work product resulting from the work performed or services provided under this Contract 

including any amendments or modifications thereto, or any monetary claims against the Government 

relating to this Contract or any amendments or modifications thereto, without the prior written 

consent of the Government. Any attempted assignment without such prior consent shall be void; 

said consent may be granted, granted upon conditions, or withheld, at the Government's sole 

discretion. 

 

B. No Third-Party Beneficiaries. Notwithstanding any provision of Navajo Nation law, codified or 

uncodified, or any Navajo Nation common or fundamental law, no provision of this Contract shall 

be construed as conferring any rights to, and may not be invoked by or for the benefit of, any other 

person or entity that is not one of the signatory Parties hereto. 
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10.3 Successors and Assigns 

 

Partners, Successors, Subcontractors. All provisions, conditions and covenants contained in the Contract 

Documents shall extend to and be binding upon each of the Contractor's owners, partners, team members, 

successors, heirs, assigns,  executors, administrators, employees, officials and agents, including all of the 

Contractor's subcontractors, and the Contractor expressly agrees that the term "Contractor" whenever 

used herein, or in any other Contract document, shall be deemed to include all such owners, partners, 

team members, successors, heirs, assigns, executors, administrators, employees, designees, consultants, 

officials, agents, and subcontractors. 

 

10.4 Severability 

 

Severability.  If any provision of this Contract is determined, by a court of competent jurisdiction 

arbitration decision, to be invalid, illegal or incapable of being enforced under any rule of law, all other 

conditions and provisions of this Contract shall nevertheless remain in full force and effect. 

 

10.5 Contractor’s Certifications 

 

A. Contractor agrees to submit an “Affidavit of Non-Collusion” prior to the Government’s execution of this 

Contract. The Contractor shall certify (see Required Contract Forms in Exhibit E) that it has not engaged 

in corrupt, fraudulent, collusive, or coercive practices in competing for or in executing the Contract. 

For the purposes of this Paragraph 10.5: 

 

1. “corrupt practice” means the offering, giving, receiving, or soliciting of anything of value likely to 

influence the action of a public official in the bidding process or in the Contract execution; 

 

2. “fraudulent practice” means an intentional misrepresentation of facts made (a) to influence   the 

bidding process or the execution of the Contract to the detriment of Government, (b) to establish 

Bid or Contract prices at artificial non-competitive levels, or (c) to deprive Government of the 

benefits of free and open competition; 

 

3. “collusive practice” means a scheme or arrangement between two or more Bidders, with or without 

the knowledge of Government, a purpose of which is to establish Bid prices at artificial, non-

competitive levels; and 

 

4. “coercive practice” means harming or threatening to harm, directly or indirectly, persons or   their 

property to influence their participation in the bidding process or affect the execution of the Contract. 

 

10.6 Right to Refuse Contract   

 

A. Right to Refuse Contract. The Government reserves its right to refuse to execute this Contract upon 

a written determination that any of the following has occurred prior to the Nation's execution of 

this Contract: 

 

1. faulty procurement; a document, procedure, decision, action, or other event pertaining to the 
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procurement of this Contract, or to any related pre-procurement activities, is in violation of any 

applicable Navajo Nation, federal, or state laws or regulations governing said procurement; or 

 

2. ancillary firm(s); an ancillary firm is ineligible for the award of this Contract or is unavailable to 

perform on the Project, for any reason; in such case, the Government may, in its discretion, 

either (1) reject the selected Proposal containing the ancillary firm's qualifications and refuse to 

execute this Contract; or (2) decide not to reject the Proposal and consider only the license and 

relevant qualifications of the Contractor standing alone; or (3) decide not to reject the Proposal 

and permit another equally/more qualified firm to perform those Contract services that would 

have been performed by the ineligible or unavailable firm; or 

 

3. lack of funding availability; when funding for the Scope of Work has become wholly or partially 

unavailable; or 

 

4. change to SOW or other requirements; the Scope of Work or any other mandatory requirement is 

required to be changed significantly; or 

 

5. change to Budget/MFP; there has been a revision (whether increase or decrease) of the budget or 

Maximum Feasible Price that was originally established by the Government prior to the initiation 

of the procurement process for this Contract; or 

 

6. protest filed; a protest has been timely filed in accordance with 12 N.N.C. §360(A), unless a 

determination has been made to proceed with a Contract award pursuant to 12 N.N.C. §360(F); 

or 

 

7. other reasons cited in Regulations; any of the following pertains to this procurement: 

A. inadequate or ambiguous specifications were cited in the RFP/RSQ; 

B. the services contemplated under this Contract are no longer required; 

C. the RFP/RSQ did not provide for consideration of all factors of cost to the Government  

D. all Proposals received indicate that the needs of the Government can be satisfied by a less 

expensive service differing from that described in the RFP/RSQ;  

E. all fee Proposals received exceed the Maximum Feasible Price after opportunity for 

negotiation pursuant to 12 N.N.C. §346(D);  

F. the selected Proposal was collusive, contained fraudulent statements or information, 

contained any material misrepresentation, or was submitted in bad faith; and 

G. Cancellation of proposed Contract serves in the best interest of the Government. 

 

10.7 Private Contractor   

 

Private Contractor. The Contractor shall perform and conduct all activities under this Contract as a 

private independent Contractor and shall not be considered an employee of the Government or 

receive any benefits to which the Government's employees are entitled. 

 

10.8 Requests for Information 
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Requests for Information.  When requested by the Government, Contractor shall submit proper 

verification of invoices, pay applications, reports, documents or any other information related to this 

Contract within fourteen (14) calendar days of the date of the request. 

 

 

IN WITNESS WHEREOF, Government and Contractor have signed this Agreement. Counterparts have been 

delivered to Government and Contractor. All portions of the Contract Documents have been signed or have been 

identified by Government and Contractor or on their behalf. 

 

This Agreement will be effective on                             which is the Effective Date of the Agreement. 

*Notice To Proceed Date, which will be given once contract is fully reviewed (164 Review Process), encumbered and 

assigned a contract number by NN Division of Finance. 

 

NOTE TO USER: The Effective Date of the Agreement and the dates of any Construction Performance Bond 

and Construction Payment Bond (Exhibit E) should be the same, if possible. In no case may the date of any bonds 

be earlier then the Effective Date of the Agreement. 

 

GOVERNMENT: CONTRACTOR: 

 The Navajo Nation          

By:    Buu Nygren                                                            By:                                     

Title:   President                                                                Title:    

(If Government is a public body, attach evidence of      (If Contractor is a corporation, a partnership, or  

authority to sign and resolution or other documents       a joint venture, attach evidence of authority to 

authorizing execution of this Agreement.)         sign.) 

 

Attest:  Attest:    

Title:  Title:      

Address for giving notices:  Address for giving notices: 

P.O. Box # 7440    

Window Rock, AZ 86515    

 

 License No.:   AZ #######                             

                 (Where Applicable) 
 
 
Contract has been reviewed and determined to be in accordance with Navajo Nation Law. 

 

Agent for service of process:         

Pursuant to 1 N.N.C. §554(J)(2) and (K)(2), Navajo Nation Department of Justice approval is required for all 

agreements that include a limited waiver of sovereign immunity to compel or enforce arbitration under the 

Navajo Nation Arbitration Act, as amended, 7 N.N.C. §1101 et seq.  
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EXHIBIT A 

STANDARD GENERAL CONDITIONS 
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ARTICLE 1 – DEFINITIONS AND TERMINOLOGY 

 

1.1 Defined Terms 

 

A. Wherever used in the Bidding Requirements or Contract Documents and printed with 

initial capital letters, the terms listed below will have the meanings indicated which are 

applicable to both the singular and plural thereof. In addition to terms specifically defined, 

terms with initial capital letters in the Contract Documents include references to identified 

articles and paragraphs, and the titles of other documents or forms. 

 

1. Addenda—Written or graphic instruments issued prior to the opening of Bids which 

clarify, correct, or change the Bidding Requirements or the proposed Contract Documents. 

 

2. Agreement—The written instrument which is evidence of the agreement between 

Government and Contractor covering the Work. 

 

3. Application for Payment—The form acceptable to Construction Manager which is to be 

used by Contractor during the course of the Work in requesting progress or final 

payments and which is to be accompanied by such supporting documentation as is 

required by the Contract Documents. 

 

4. Asbestos—Any material that contains more than one percent asbestos and is friable 

or is releasing asbestos fibers into the air above current action levels established by 

the United States Occupational Safety and Health Administration. 

 

5. Bid—The offer or proposal of a Bidder submitted on the prescribed form setting forth 

the prices for the Work to be performed. 

 

6. Bidder—The individual or entity who submits a Bid directly to Government. 

 

7. Bidding Documents—The Bidding Requirements and the proposed Contract Documents 

(including all Addenda). 

 

8. Bidding Requirements—The advertisement or request for proposals, Instructions to 

Bidders, Bid security of acceptable form, if any, and the Bid Form with any supplements. 

 

9. Contract Modification—A document recommended by Construction Manager which 

is signed by Contractor and Government and authorizes an addition, deletion, or revision 

in the Work or an adjustment in the Contract Price or the Contract Times, issued on or 

after the Effective Date of the Agreement.  

 

10. Claim—A demand or assertion by Government or Contractor seeking an adjustment of 

Contract Price or Contract Times, or both, or other relief with respect to the terms of the 

Contract. A demand for money or services by a third party is not a Claim. 

 

11. Construction Manager (CM)—The Government’s field project representative (as further 
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defined in Supplemental Specification Section 101.04). 

 

12. Contract—The entire and integrated written agreement between the Government and 

Contractor concerning the Work. The Contract supersedes prior negotiations, 

representations, or agreements, whether written or oral. 

 

13. Contract Documents— Those items so designated in Article 9 of the Agreement. 

 

14. Original Contract Amount— The moneys payable by Government to Contractor for 

completion of the Work in accordance with the Contract Documents as stated in the 

Agreement. 

 

15. Contract Times—See Article 4 of the Agreement. 

 

16. Contractor—The individual or entity with whom Government has entered into the 

Agreement. 

 

17. Cost of the Work— See Paragraph 11.1 for definition. 

 

18. Drawings—That part of the Contract Documents prepared or approved by Engineer 

which graphically shows the scope, extent, and character of the Work to be performed 

by Contractor. Shop Drawings and other Contractor submittals are not Drawings as so 

defined. 

 

19. Effective Date of the Agreement—The date indicated in the Agreement on which it 

becomes effective. 

 

20. Engineer of Record (or Engineer)—The Government’s representative who is 

responsible for the project designs/plans/Drawings (as further defined in Supplemental 

Specification Section 101.04). 

 

21. Change Order—A written order issued by the Construction Manager which requires 

minor changes in the Work but which does not involve a change in the Contract Price or 

the Contract Times. 

 

22. General Requirements—Various Articles of these Standard General Conditions of the 

Construction Contract. 

 

23. Government—The Navajo Nation acting through the Contracting Officer (CO), the 

person designated from the Navajo Nation with the authority to enter into, administer, 

and/or terminate contracts and make related determinations and findings (as further 

defined in Supplemental Specification Section 101.04). 

 

24. Hazardous Environmental Condition—The presence at the Site of asbestos, PCBs, 

petroleum, hazardous waste, or radioactive material in such quantities or circumstances 

that may present a substantial danger to persons or property exposed thereto. 
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25. Hazardous Waste—The term Hazardous Waste shall have the meaning provided in 

Section 1004 of the Solid Waste Disposal Act (42 USC Section 6903) as amended from 

time to time. 

 

26. Laws and Regulations; Laws or Regulations—Any and all applicable laws, rules, 

regulations, ordinances, codes, and orders of any and all governmental bodies, agencies, 

authorities, and courts having jurisdiction. 

 

27. Liens—Charges, security interests, or encumbrances upon Project funds, real property, 

or personal property. 

 

28. Milestone—A principal event specified in the Contract Documents relating to an 

intermediate completion date or time prior to Substantial Completion of all the Work. 

 

29. Notice of Award—The written notice by Government to the Successful Bidder stating 

that upon timely compliance by the Successful Bidder with the conditions precedent 

listed therein, Government will sign and deliver the Agreement. 

 

30. Notice to Proceed—A written notice given by Government to Contractor fixing the date 

on which the Contract Times will commence to run and on which Contractor shall start 

to perform the Work under the Contract Documents. 

 

31. Owner— The entity/agency who holds the easement for which the project is being 

constructed on.  

 

32. PCBs—Polychlorinated biphenyls. 

 

33. Petroleum—Petroleum, including crude oil or any fraction thereof which is liquid at 

standard conditions of temperature and pressure (60 degrees Fahrenheit and 14.7 pounds 

per square inch absolute), such as oil, petroleum, fuel oil, oil sludge, oil refuse, gasoline, 

kerosene, and oil mixed with other non-hazardous waste and crude oils. 

 

34. Progress Schedule—A construction schedule, prepared and maintained by Contractor, 

describing the sequence and duration of the activities comprising the Contractor’s plan 

to accomplish the Work within the Contract Times. 

 

35. Project—The total construction of which the Work to be performed under the Contract 

Documents may be the whole, or a part. 

 

36. Project Manual—The bound documentary information prepared for bidding and 

constructing the Work. A listing of the contents of the Project Manual, which may be 

bound in one or more volumes, is contained in the table(s) of contents. 

 

37. Radioactive Material—Source, special nuclear, or byproduct material as defined by the 

Atomic Energy Act of 1954 (42 USC Section 2011 et seq.) as amended from time to time. 
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38. Samples—Physical examples of materials, equipment, or workmanship that are 

representative of some portion of the Work and which establish the standards by which 

such portion of the Work will be judged. 

 

39. Schedule of Submittals—A schedule, prepared and maintained by Contractor, of 

required submittals and the time requirements to support scheduled performance of 

related construction activities. 

 

40. Schedule of Values—A schedule, prepared and maintained by Contractor, allocating 

portions of the Contract Price to various portions of the Work and used as the basis 

for reviewing Contractor’s Applications for Payment. 

 

41. Shop Drawings—All drawings, diagrams, illustrations, schedules, and other data or 

information which are specifically prepared or assembled by or for Contractor and 

submitted by Contractor to illustrate some portion of the Work. 

 

42. Site—Lands or areas indicated in the Contract Documents as being furnished by Owner 

upon which the Work is to be performed, including rights-of-way and easements for access 

thereto, and such other lands furnished by Government which are designated for the use of 

Contractor. 

 

43. Specifications—That part of the Contract Documents consisting of written requirements 

for materials, equipment, systems, standards and workmanship as applied to the 

Work, and certain administrative requirements and procedural matters applicable thereto. 

 

44. Subcontractor—An individual or entity having a direct contract with Contractor or with 

any other Subcontractor for the performance of a part of the Work at the Site. 

 

45. Substantial Completion—The time at which the Work (or a specified part thereof) 

has progressed to the point where, in the opinion of Construction Manager, the Work 

(or a specified part thereof) is sufficiently complete, in accordance with the Contract 

Documents, so that the Work (or a specified part thereof) can be utilized for the purposes 

for which it is intended. The terms “substantially complete” and “substantially completed” 

as applied to all or part of the Work refer to Substantial Completion thereof. 

 

46. Successful Bidder—The Bidder submitting a responsive Bid to whom Government 

makes an award. 

 

47. Supplementary Conditions—That part of the Contract Documents which amends or 

supplements these Standard General Conditions, including the Project Specific 

Supplemental General Conditions, Exhibit B. 

 

48. Supplier—A manufacturer, fabricator, supplier, distributor, material man, or vendor 

having a direct contract with Contractor or with any Subcontractor to furnish materials or 

equipment to be incorporated in the Work by Contractor or Subcontractor. 
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49. Underground Facilities—All underground pipelines, conduits, ducts, cables, wires, 

manholes, vaults, tanks, tunnels, or other such facilities or attachments, and any 

encasements containing such facilities, including those that convey electricity, gases, 

steam, liquid petroleum products, telephone or other communications, cable television, 

water, wastewater, storm water, other liquids or chemicals, or traffic or other control 

systems. 

 

50. Unit Price Work—Work to be paid for on the basis of unit prices. 

 

51. Work—The entire construction or the various separately identifiable parts thereof required 

to be provided under the Contract Documents. Work includes and is the result of 

performing or providing all labor, services, and documentation necessary to produce such 

construction, and furnishing, installing, and incorporating all materials and equipment 

into such construction, all as required by the Contract Documents. See Article 1 of the 

Agreement. 

 

52. Work Change Directive—A written statement to Contractor issued on or after the 

Effective Date of the Agreement and signed by Government and recommended by 

Engineer of Record ordering an addition, deletion, or revision in the Work, or responding 

to differing or unforeseen subsurface or physical conditions under which the Work is 

to be performed or to emergencies. A Work Change Directive is evidence that the 

parties expect that the change ordered or documented will be incorporated in a 

subsequently issued Contract Modification following negotiations by the parties as to its 

effect, if any, on the Contract Price or Contract Times. 

 

1.2 Terminology 

 

A. The words and terms discussed in Paragraph 1.2.B through F are not defined but, when used 

in the Bidding Requirements or Contract Documents, have the indicated meaning. 

 

B. Intent of Certain Terms or Adjectives: 

 

1. The Contract Documents include the terms “as allowed,” “as approved,” “as ordered,” 

“as directed” or terms of like effect or import to authorize an exercise of professional 

judgment by Engineer. In addition, the adjectives “reasonable,” “suitable,” 

“acceptable,” “proper,” “satisfactory,” or adjectives of like effect or import are used to 

describe an action or determination of Engineer as to the Work. It is intended that such 

exercise of professional judgment, action, or determination will be solely to evaluate, 

in general, the Work for compliance with the information in the Contract Documents 

and with the design concept of the Project as a functioning whole as shown or indicated 

in the Contract Documents (unless there is a specific statement indicating otherwise). 

The use of any such term or adjective is not intended to and shall not be effective to 

assign to Engineer any duty or authority to supervise or direct the performance of the 

Work, or any duty or authority to undertake responsibility contrary to the provisions 

of Paragraph 9.9 or any other provision of the Contract Documents. 
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C. Day: 

 

1. The word “day” means a calendar day of 24 hours measured from midnight to the 

next midnight. 

 

D. Defective: 

 

1. The word “defective,” when modifying the word “Work,” refers to Work that is 

unsatisfactory, faulty, or deficient in that it: 

 

a. does not conform to the Contract Documents; or 

 

b. does not meet the requirements of any applicable inspection, reference standard, test, 

or approval referred to in the Contract Documents; or 

 

c. has been damaged prior to Construction Manager’s recommendation of final 

payment (unless responsibility for the protection thereof has been assumed by 

Government at Substantial Completion in accordance with Paragraph 14.4 or 14.5). 

 

E. Furnish, Install, Perform, Provide: 

 

1. The word “furnish,” when used in connection with services, materials, or equipment, 

shall mean to supply and deliver said services, materials, or equipment to the Site (or 

some other specified location) ready for use or installation and in usable or operable 

condition. 

 

2. The word “install,” when used in connection with services, materials, or equipment, 

shall mean to put into use or place in final position said services, materials, or equipment 

complete and ready for intended use. 

 

3. The words “perform” or “provide,” when used in connection with services, materials, 

or equipment, shall mean to furnish and install said services, materials, or equipment 

complete and ready for intended use. 

 

4. When “furnish,” “install,” “perform,” or “provide” is not used in connection with 

services, materials, or equipment in a context clearly requiring an obligation of 

Contractor, “provide” is implied. 

 

F. Unless stated otherwise in the Contract Documents, words or phrases that have a well-

known technical or construction industry or trade meaning are used in the Contract 

Documents in accordance with such recognized meaning. 
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ARTICLE 2 – PRELIMINARY MATTERS 

 

2.1 Delivery of Bonds and Evidence of Insurance 

 

A. Bonding Requirement: See Article 5 herein. 

 

B. Evidence of Insurance: See Article 5 herein. 

 

2.2 Copies of Documents 

 

A. Due to excessive costs incurred by the Government in printing, the Government will no 

longer be providing plans and specifications for its projects to the Contractor, suppliers 

and/or subcontractors.  The Government shall furnish electronic media in Acrobat (*.PDF) 

format from which the Contractor may produce hard copy drawings. 

 

Any Prime Contractor bidding on Government contracts is responsible for providing its 

Subcontractors and Suppliers with information relating to their respective disciplines for cost 

proposals.  Any misinterpretation or incorrect bids made to the Prime Contractor by the 

Subcontractor or Suppliers will not relieve the prime Contractor of his obligation to honor 

the contract and bid proposal submitted. 

 

2.3 Commencement of Contract Times; Notice to Proceed 

 

A. Effective Date; Term, Notice to Proceed Required. The effective beginning and ending date 

of this Contract are as shown on the first page of the Agreement. The Contractor shall not 

commence any work until the Government issues a formal "Notice to Proceed" for the 

Project; notwithstanding, the Contractor shall not commence any work until the effective 

date of all insurance required by Article 5 herein. This Contract shall expire on the date 

shown unless earlier terminated or extended by modification in accordance with Article 12 

herein. 

 

2.4 Starting the Work 

 

A. The Contractor shall be required to (a) commence work under this contract within fifteen 

[15] calendar days after the date the Contractor receives the notice to proceed, (b) prosecute 

the work diligently, and (c) complete the entire work ready for use not later than the final 

date shown on the Contract Agreement. The time stated for completion shall include final 

cleanup of the premises. 

 

2.5 Before Starting Construction 

 

A. Preliminary Schedules: Within 10 days after the Effective Date of the Agreement (unless 

otherwise specified in Paragraph 2.6), Contractor shall submit to Construction Manager for 

timely review: 

 

1. a preliminary Construction Schedule (including each bid item of work) indicating 
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the times (numbers of days or dates) for starting and completing the various stages of 

the Work, including any Milestones specified in the Contract Documents (the 

performance time allowed under this contract is based on a forty-hour workweek); 

 

2. a preliminary Schedule of various Submittals including shop drawings, materials 

certifications, etc; and 

 

3. a preliminary Schedule of Values for all of the Work which includes quantities and prices 

of items which when added together equal the Contract Price and subdivides the 

Work into component parts in sufficient detail to serve as the basis for progress 

payments during performance of the Work. Such prices will include an appropriate 

amount of overhead and profit, taxes, bonding, and direct unit costs applicable to each 

item of Work. 

 

2.6 Preconstruction Conference; Designation of Authorized Representatives 

 

A. Before any Work at the Site is started, a conference attended by Government, Owner, 

Contractor, Engineer, and others as appropriate will be held to establish a working 

understanding among the parties as to the Work and to discuss the schedules referred to in 

Paragraph 2.5.A, procedures for handling Shop Drawings and other submittals, processing 

Applications for Payment, and maintaining required records. 

 

B. At this conference Government and Contractor each shall designate, in writing, a specific 

individual to act as its authorized representative with respect to the services and 

responsibilities under the Contract. Such individuals shall have the authority to transmit 

instructions, receive information, render decisions relative to the Contract, and otherwise act 

on behalf of each respective party. The Authorized Representatives shall be listed in Article 3 

of the Agreement. 

 

C. The Contractor shall furnish the following documents at this conference to the Government 

for review and approval prior to giving the notice to proceed: 

 

1. Temporary Traffic Control Plan (TTCP) 

2. Safety Plan 

3. Quality Control Plan (QCP) 

4. Storm Water Pollution Prevention Plan (SWPPP) 

5. Construction Schedule 

 

2.7 Initial Acceptance of Schedules 

 

A. At least 10 days before submission of the first Application for Payment a conference attended 

by Contractor, Construction Manager (CM), and others as appropriate will be held to review 

for acceptability to Construction Manager as provided below the revised construction 

schedules submitted in accordance with Paragraph 2.5.A. Contractor shall have an additional 

10 days to make corrections and adjustments and to complete and resubmit the schedules. No 

progress payment shall be made to Contractor until acceptable schedules are submitted to CM. 
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1. The Progress Schedule will be acceptable to Engineer if it provides an orderly progression 

of the Work to completion within the Contract Times. The Contract Time allowed is 

based on a 40-hour work week and work on Saturdays, Sundays, Government and/or 

Tribal Holidays is not contemplated. Any work proposed during the weekends, holidays 

or beyond a 40-hour work week must be formally requested by the Contractor and 

approved (in writing) by the Government (see Article 6.2 herein for additional 

requirements regarding Working Hours). Such acceptance will not impose on Engineer 

responsibility for the Progress Schedule, for sequencing, scheduling, or progress of the 

Work, nor interfere with or relieve Contractor from Contractor’s full responsibility 

therefor.  

 

2. Contractor’s Schedule of Submittals will be acceptable to Construction Manager if it 

provides a workable arrangement for reviewing and processing the required submittals. 

 

3. Contractor’s Schedule of Values will be acceptable to Construction Manager as to form 

and substance if it provides a reasonable allocation of the Contract Price to component 

parts of the Work. 

 

ARTICLE 3 – CONTRACT DOCUMENTS: INTENT, AMENDING, REUSE 

 

3.1 Intent 

 

A. The Contract Documents are complementary; what is required by one is as binding as if 

required by all; except see Article 9 of Agreement. 

 

B. It is the intent of the Contract Documents to describe a functionally complete project (or 

part thereof) to be constructed in accordance with the Contract Documents. Any labor, 

documentation, services, materials, or equipment that reasonably may be inferred from the 

Contract Documents or from prevailing custom or trade usage as being required to produce 

the indicated result will be provided whether or not specifically called for, at no additional 

cost to Government. 

 

C. Clarifications and interpretations of the Contract Documents shall be issued by Construction 

Manager or Engineer as provided in Article 9. 

 

3.2 Reference Standards 

 

A. Standards, Specifications, Codes, Laws, and Regulations 

 

1. Reference to standards, specifications, manuals, or codes of any technical society, 

organization, or association, or to Laws or Regulations, whether such reference be specific 

or by implication, shall mean the standard, specification, manual, code, or Laws or 

Regulations in effect at the time of opening of Bids (or on the Effective Date of the 

Agreement if there were no Bids), except as may be otherwise specifically stated in the 

Contract Documents. 
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2. No provision of any such standard, specification, manual, or code, or any instruction 

of a Supplier, shall be effective to change the duties or responsibilities of Government, 

Contractor, or Engineer, or any of their subcontractors, consultants, agents, or 

employees, from those set forth in the Contract Documents. No such provision or 

instruction shall be effective to assign to Government, Engineer, or any of their officers, 

directors, members, partners, employees, agents, consultants, or subcontractors, any duty 

or authority to supervise or direct the performance of the Work or any duty or authority 

to undertake responsibility inconsistent with the provisions of the Contract Documents. 

 

3.3 Reporting and Resolving Discrepancies 

 

A. Reporting Discrepancies: 

 

1. Contractor’s Review of Contract Documents Before Starting Work: Before undertaking 

each part of the Work, Contractor shall carefully study and compare the Contract 

Documents and check and verify pertinent figures therein and all applicable field 

measurements. Contractor shall promptly report in writing to Construction Manager 

any conflict, error, ambiguity, or discrepancy which Contractor discovers, or has actual 

knowledge of, and shall obtain a written interpretation or clarification from Construction 

Manager before proceeding with any Work affected thereby. 

 

2. Contractor’s Review of Contract Documents During Performance of Work: If, during 

the performance of the Work, Contractor discovers any conflict, error, ambiguity, or 

discrepancy within the Contract Documents, or between the Contract Documents and 

(a) any applicable Law or Regulation, (b) any standard, specification, manual, or code, or 

(c) any instruction of any Supplier, then Contractor shall promptly report it to Construction 

Manager in writing. Contractor shall not proceed with the Work affected thereby (except 

in an emergency as required by Paragraph 6.16.A) until an amendment or supplement to 

the Contract Documents has been issued by one of the methods indicated in Paragraph 

3.4. 

 

3. The Government assumes no responsibility for any conclusions or interpretations made by 

the Contractor based on the information made available by the Government. Nor does the 

Government assume responsibility for any understanding reached or representation made 

concerning conditions which can affect the work by any of its officers or agents before the 

execution of this contract, unless that understanding or representation is expressly stated 

in this contract. 

 

B. Resolving Discrepancies: 

 

1. Except as may be otherwise specifically stated in the Contract Documents, the provisions 

of the Contract Documents shall take precedence in resolving any conflict, error, 

ambiguity, or discrepancy between the provisions of the Contract Documents and: 

 

a. the provisions of any standard, specification, manual, or code, or the instruction of 
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any Supplier (whether or not specifically incorporated by reference in the Contract 

Documents); or 

 

b. the provisions of any Laws or Regulations applicable to the performance of the 

Work (unless such an interpretation of the provisions of the Contract Documents 

would result in violation of such Law or Regulation). 

 

3.4 Amending and Supplementing Contract Documents 

 

A. The Contract Documents may be amended to provide for additions, deletions, and revisions in 

the Work or to modify the terms and conditions thereof by a Contract Modification. 

 

B. The requirements of the Contract Documents may be supplemented, and minor variations 

and deviations in the work may be authorized, by one or more of the following ways, 

provided that any such additions, deletions, revisions or modifications shall be duly 

approved in accordance with Article 12 herein: 

 

1. A Change Order; 

 

2. Engineer’s approval of a contractor submittal, Shop Drawing or Sample (subject to the 

provisions of Paragraph 6.17.D.3); or 

 

3. A response to a Request for Information (RFI). 

 

3.5 Reuse of Documents 

 

A. Contractor and any Subcontractor or Supplier shall not: 

 

1. have or acquire any title to or ownership rights in any of the Drawings, Specifications, 

or other documents (or copies of any thereof) prepared by or bearing the seal of Engineer 

or its consultants, including electronic media editions; or 

 

2. reuse of any such Drawings, Specifications, other documents, or copies thereof on 

extensions of the Project or any other project without written consent of Government and 

Engineer and specific written verification or adaptation by Engineer. 

 

B. The prohibitions of this Paragraph 3.5 will survive final payment, or termination of the 

Contract. Nothing herein shall preclude Contractor from retaining copies of the Contract 

Documents for record purposes. 

 

3.6 Electronic Data 

 

A. Unless otherwise stated in the Supplementary Conditions, the data furnished by Government 

or Engineer to Contractor, or by Contractor to Government or Engineer, that may be 

relied upon are limited to the PDF/printed copies (also known as hard copies). Files in 

electronic media format of text, data, graphics, or other types are furnished only for the 
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convenience of the receiving party. Any conclusion or information obtained or derived from 

such electronic files will be at the user’s sole risk. If there is a discrepancy between the 

electronic files and the hard copies, the hard copies govern. 

 

B. Because data stored in electronic media format can deteriorate or be modified inadvertently 

or otherwise without authorization of the data’s creator, the party receiving electronic files 

agrees that it will perform acceptance tests or procedures within 60 days, after which the 

receiving party shall be deemed to have accepted the data thus transferred. Any errors detected 

within the 60-day acceptance period will be corrected by the transferring party. 

 

C. When transferring documents in electronic media format, the transferring party makes no 

representations as to long term compatibility, usability, or readability of documents resulting 

from the use of software application packages, operating systems, or computer hardware 

differing from those used by the data’s creator. 

 

ARTICLE 4 – AVAILABILITY OF LANDS; SUBSURFACE AND PHYSICAL CONDITIONS; 

HAZARDOUS ENVIRONMENTAL CONDITIONS; REFERENCE POINTS 

 

4.1 Availability of Lands 

 

A. Owner shall furnish the Site. Government shall notify Contractor of any encumbrances or 

restrictions not of general application but specifically related to use of the Site with which 

Contractor must comply in performing the Work. Owner will obtain in a timely manner and 

pay for easements for permanent structures or permanent changes in existing facilities as 

required. If Contractor and Government are unable to agree on entitlement to or on the 

amount or extent, if any, of any adjustment in the Contract Price or Contract Times, or 

both, as a result of any delay in Government’s furnishing the Site or a part thereof, Contractor 

may make a Claim therefor as provided in Paragraph 10.5. 

 

B. Upon reasonable written request, Government shall furnish Contractor with a current 

statement of record legal title and legal description of the lands upon which the Work is to 

be performed and Government’s interest therein as necessary for giving notice of or filing a 

mechanic’s or construction lien against such lands in accordance with applicable Laws and 

Regulations. 

 

C. Contractor shall provide for all additional lands and access thereto that may be required 

for temporary construction facilities or storage of materials and equipment. 

 

4.2 Subsurface and Physical Conditions 

 

A. Reports and Drawings: The Supplementary Conditions identify: 

 

1. those reports known to Government of explorations and tests of subsurface conditions 

at or contiguous to the Site; and 

 

2. those drawings known to Government of physical conditions relating to existing surface 
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or subsurface structures at the Site (except Underground Facilities). 

 

B. Limited Reliance by Contractor on Technical Data Authorized: Contractor may rely upon 

the accuracy of the “technical data” contained in such reports and drawings, and response to 

questions, but such reports and drawings are not Contract Documents. Such “technical data” is 

identified in the Supplementary Conditions. Except for such reliance on such “technical data,” 

Contractor may not rely upon or make any claim against Government or Engineer, or any of 

their officers, directors, members, partners, employees, agents, consultants, or subcontractors 

with respect to: 

 

1. the completeness of such reports and drawings for Contractor’s purposes, including, but 

not limited to, any aspects of the means, methods, techniques, sequences, and 

procedures of construction to be employed by Contractor, and safety precautions and 

programs incident thereto; or 

 

2. other data, interpretations, opinions, and information contained in such reports or shown 

or indicated in such drawings; or 

 

3. any Contractor interpretation of or conclusion drawn from any “technical data” or any 

such other data, interpretations, opinions, or information. 

 

4.3 Differing Subsurface or Physical Conditions 

 

A. Notice: If Contractor believes that any subsurface or physical condition that is uncovered 

or revealed either: 

 

1. is of such a nature as to establish that any “technical data” on which Contractor is entitled 

to rely as provided in Paragraph 4.2 is materially inaccurate; or 

 

2. is of such a nature as to require a change in the Contract Documents; or 

 

3. differs materially from that shown or indicated in the Contract Documents; or 

 

4. is of an unusual nature, and differs materially from conditions ordinarily encountered 

and generally recognized as inherent in work of the character provided for in the 

Contract Documents;  

then Contractor shall, promptly after becoming aware thereof and before further disturbing 

the subsurface or physical conditions or performing any Work in connection therewith 

(except in an emergency as required by Paragraph 6.16.A), notify Government and Engineer 

in writing about such condition. Contractor shall not further disturb such condition or perform 

any Work in connection therewith (except as aforesaid) until receipt of written order to do so. 

 

B. Government’s and Engineer’s Review: After receipt of written notice as required by Paragraph 

4.3.A, Government and Engineer will promptly review the pertinent condition, determine the 

necessity obtaining additional exploration or tests with respect thereto, and advise Contractor 

in writing of their findings and conclusions. 
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C. Possible Price and Times Adjustments: 

 

1. The Contract Price or the Contract Times, or both, will be equitably adjusted to the 

extent that the existence of such differing subsurface or physical condition causes an 

increase or decrease in Contractor’s cost of, or time required for, performance of the 

Work; subject, however, to the following: 

 

a. such condition must meet any one or more of the categories described in 

Paragraph 4.3.A; and 

 

b. with respect to Work that is paid for on a unit price basis, any adjustment in 

Contract Price will be subject to the provisions of Paragraphs 9.7 and 11.3. 

 

2. Contractor shall not be entitled to any adjustment in the Contract Price or Contract Times if: 

 

a. Contractor knew of the existence of such conditions at the time Contractor made a 

final commitment to Government with respect to Contract Price and Contract Times 

by the submission of a Bid or becoming bound under a negotiated contract; or 

 

b. the existence of such condition could reasonably have been discovered or revealed 

as a result of any examination, investigation, exploration, test, or study of the Site 

and contiguous areas required by the Bidding Requirements or Contract 

Documents to be conducted by or for Contractor prior to Contractor’s making such 

final commitment; or 

 

c. Contractor failed to give the written notice as required by Paragraph 4.3.A. 

 

3. If Government and Contractor are unable to agree on entitlement to or on the amount or 

extent, if any, of any adjustment in the Contract Price or Contract Times, or both, a 

Claim may be made therefor as provided in Paragraph 10.5. However, neither 

Government or Engineer, or any of their officers, directors, members, partners, 

employees, agents, consultants, or subcontractors shall be liable to Contractor for any 

claims, costs, losses, or damages (including but not limited to all fees and charges of 

engineers, architects, attorneys, and other professionals and all court or arbitration or 

other dispute resolution costs) sustained by Contractor on or in connection with any other 

project or anticipated project. 

 

4.4 Underground Facilities 

 

A. Shown or Indicated: The information and data shown or indicated in the Contract 

Documents with respect to existing Underground Facilities at or contiguous to the Site is based 

on information and data furnished to Government or Engineer by the owners of such 

Underground Facilities, including Government, or by others. Unless it is otherwise expressly 

provided in the Supplementary Conditions: 
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1. Government and Engineer shall not be responsible for the accuracy or completeness of 

any such information or data provided by others; and 

 

2. the cost of all of the following will be included in the Contract Price, and Contractor 

shall have full responsibility for: 

 

a. reviewing and checking all such information and data; 

 

b. locating all Underground Facilities shown or indicated in the Contract Documents; 

 

c. coordination of the Work with the owners of such Underground Facilities, 

including Government, during construction; and 

 

d. the safety and protection of all such Underground Facilities and repairing any 

damage thereto resulting from the Work. 

 

B. Not Shown or Indicated: 

 

1. If an Underground Facility is uncovered or revealed at or contiguous to the Site which 

was not shown or indicated, or not shown or indicated with reasonable accuracy in the 

Contract Documents, Contractor shall, promptly after becoming aware thereof and 

before further disturbing conditions affected thereby or performing any Work in 

connection therewith (except in an emergency as required by Paragraph 6.16.A), 

identify the owner of such Underground Facility and give written notice to that owner and 

to Government and Engineer. Engineer will promptly review the Underground Facility 

and determine the extent, if any, to which a change is required in the Contract Documents 

to reflect and document the consequences of the existence or location of the Underground 

Facility. During such time, Contractor shall be responsible for the safety and protection 

of such Underground Facility. 

 

2. If Engineer and Construction Manager concludes that a change in the Contract 

Documents is required, a Work Change Directive or a Contract Modification will be 

issued to reflect and document such consequences. An equitable adjustment shall be 

made in the Contract Price or Contract Times, or both, to the extent that they are 

attributable to the existence or location of any Underground Facility that was not shown 

or indicated or not shown or indicated with reasonable accuracy in the Contract 

Documents and that Contractor did not know of and could not reasonably have been 

expected to be aware of or to have anticipated. If Government and Contractor are unable 

to agree on entitlement to or on the amount or extent, if any, of any such adjustment in 

Contract Price or Contract Times, Government or Contractor may make a Claim therefor 

as provided in Paragraph 10.5. 

 

4.5 Reference Points 

 

A. Government shall provide engineering surveys to establish reference points for construction 

which in Engineer’s judgment are necessary to enable Contractor to proceed with the 
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Work. Contractor shall be responsible for laying out the Work, shall protect and preserve 

the established reference points and property monuments, and shall make no changes or 

relocations without the prior written approval of Government. Contractor shall report to 

Construction Manager whenever any reference point or property monument is lost or 

destroyed or requires relocation because of necessary changes in grades or locations and 

shall be responsible for the accurate replacement or relocation of such reference points or 

property monuments by professionally qualified personnel. 

 

4.6 Hazardous Environmental Condition at Site 

 

A. Reports and Drawings: The Supplementary Conditions identify those reports and drawings 

known to Government relating to Hazardous Environmental Conditions that have been 

identified at the Site. 

 

B. Limited Reliance by Contractor on Technical Data Authorized: Contractor may rely upon 

the accuracy of the “technical data” contained in such reports and drawings, but such 

reports and drawings are not Contract Documents. Such “technical data” is identified in the 

Supplementary Conditions. Except for such reliance on such “technical data,” Contractor 

may not rely upon or make any claim against Government or Engineer, or any of their officers, 

directors, members, partners, employees, agents, consultants, or subcontractors with respect 

to: 

 

1. the completeness of such reports and drawings for Contractor’s purposes, including, but 

not limited to, any aspects of the means, methods, techniques, sequences and 

procedures of construction to be employed by Contractor and safety precautions and 

programs incident thereto; or 

 

2. other data, interpretations, opinions and information contained in such reports or shown 

or indicated in such drawings; or 

 

3. any Contractor interpretation of or conclusion drawn from any “technical data” or any 

such other data, interpretations, opinions or information. 

 

C. Contractor shall not be responsible for any Hazardous Environmental Condition uncovered 

or revealed at the Site which was not shown or indicated in Drawings or Specifications or 

identified in the Contract Documents to be within the scope of the Work. Contractor shall be 

responsible for a Hazardous Environmental Condition created with any materials brought to 

the Site by Contractor, Subcontractors, Suppliers, or anyone else for whom Contractor is 

responsible. 

 

D. If Contractor encounters a Hazardous Environmental Condition or if Contractor or anyone 

for whom Contractor is responsible creates a Hazardous Environmental Condition, 

Contractor shall immediately: (i) secure or otherwise isolate such condition; (ii) stop all Work 

in connection with such condition and in any area affected thereby (except in an emergency 

as required by Paragraph 6.16.A); and (iii) notify Government and Engineer (and promptly 

thereafter confirm such notice in writing). Government shall promptly consult with Engineer 
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concerning the necessity for Government to retain a qualified expert to evaluate such condition 

or take corrective action, if any. Promptly after consulting with Engineer, Government shall 

take such actions as are necessary to permit Government to timely obtain required permits 

and provide Contractor the written notice required by Paragraph 4.6.E. 

 

E. Contractor shall not be required to resume Work in connection with such condition or in 

any affected area until after Government has obtained any required permits related thereto 

and delivered written notice to Contractor: (i) specifying that such condition and any affected 

area is or has been rendered safe for the resumption of Work; or (ii) specifying any special 

conditions under which such Work may be resumed safely. If Government and Contractor 

cannot agree as to entitlement to or on the amount or extent, if any, of any adjustment in 

Contract Price or Contract Times, or both, as a result of such Work stoppage or such special 

conditions under which Work is agreed to be resumed by Contractor, either party may make 

a Claim therefor as provided in Paragraph 10.5. 

 

F. If after receipt of such written notice Contractor does not agree to resume such Work based 

on a reasonable belief it is unsafe, or does not agree to resume such Work under such special 

conditions, then Government may order the portion of the Work that is in the area affected 

by such condition to be deleted from the Work. If Government and Contractor cannot agree 

as to entitlement to or on the amount or extent, if any, of an adjustment in Contract Price or 

Contract Times as a result of deleting such portion of the Work, then either party may make 

a Claim therefor as provided in Paragraph 10.5. Government may have such deleted portion 

of the Work performed by Government’s own forces or others in accordance with Article 7. 

 

G. To the fullest extent permitted by Laws and Regulations, Contractor shall indemnify and 

hold harmless Government and Engineer, and the officers, directors, members, partners, 

employees, agents, consultants, and subcontractors of each and any of them from and against 

all claims, costs, losses, and damages (including but not limited to all fees and charges of 

engineers, architects, attorneys, and other professionals and all court or arbitration or other 

dispute resolution costs) arising out of or relating to a Hazardous Environmental Condition 

created by Contractor or by anyone for whom Contractor is responsible. Nothing in this 

Paragraph 4.6.G shall obligate Contractor to indemnify any individual or entity from and 

against the consequences of that individual’s or entity’s own negligence. 

 

H. The provisions of Paragraphs 4.2, 4.3, and 4.4 do not apply to a Hazardous Environmental 

Condition uncovered or revealed at the Site. 

 

ARTICLE 5 – BONDS AND INSURANCE 

 

5.1 Performance, Payment, and Other Bonds (see Exhibit E for Required Contract Forms) 

 

A. Performance Bond. The Contractor shall provide to the Government a Performance Bond 

underwritten and executed by a surety company that guarantees the Contractor's complete 

and satisfactory performance under the Contract. The Performance Bond shall be equal 

to one hundred percent (100%) of the Original Contract Amount, unless otherwise provided 

in Paragraph 5.1.C herein. 
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B. Payment Bond.  The Contractor shall provide to the Government a Payment Bond 

underwritten and executed by a surety company that will protect all persons, 

subcontractors, or other entities supplying labor and material to the Contractor or its 

subcontractors for the performance under this Contract. The Payment Bond shall be in an 

amount equal to one hundred percent (100%) of the Original Contract Amount, unless 

otherwise provided in Paragraph 5.1.C herein. The Payment Bond must be provided in 

addition to the Performance Bond required in Paragraph 5.1.A herein. 

 

C. Lesser Bond amounts. The Government, with the concurrence of the Government 

Controller or his/her designee, may allow the Contractor to provide a Performance Bond 

or a Payment Bond, or both, in an amount equal to fifty percent (50%) of the Original 

Contract Amount, so long as either (1) the Government withholds, as retainage, fifty 

percent (50%) of each invoiced amount; or, (2) the Contractor provides an irrevocable 

Letter of Credit in amount equal to fifty percent (50%) of the Original Contract Amount. 

In no case shall a Performance Bond or Payment Bond be in an amount less than fifty 

percent (50%) of the Original Contract Amount. 

 

D. Bid Guarantee/Security. Bid security shall be required for all competitive sealed bidding for 

construction contracts. Bid security shall be a bond provided by a surety company authorized 

to do business within the Navajo Nation, or the equivalent in cash, or otherwise supplied in 

a form satisfactory to the Navajo Nation. Bid security shall be in an amount equal to at least 

10% of the amount of the bid.  

 

5.2 Licensed Sureties and Insurers 

 

A. All bonds and insurance required by the Contract Documents to be purchased and maintained 

by Government and/or Contractor shall be obtained from surety or insurance companies that 

are duly licensed or authorized in the jurisdiction in which the Project is located to issue bonds 

or insurance policies for the limits and coverages so required.  

 

B. Each surety company bond (performance and payment) which purports to have been 

executed by an agent or attorney-in-fact, for the corporate surety, is required to have 

submitted with it a power of attorney to the signatory agent or attorney-in-fact and executed 

by the corporate surety upon a date reasonably approximate to the date to the bond.  Such 

power of attorney shall in each instance be retained with the bond. 

 

5.3 Insurance Requirements 

 

A. The Contractor shall, at its sole expense, procure and maintain adequate and sufficient 

insurance for all of Contractor's potential liabilities, in accordance with this Article, relating 

to any claims by any party for any injury to persons or damage to property arising out of or 

connected with any work performed or services provided under this Contract by the 

Contractor. 

 

B. Minimum Insurance Coverages. The Contractor shall obtain and maintain for the duration of 
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performance under this Contract, the minimum insurance coverages shown below: 

 

(1) Commercial General Liability - ISO CG 0001 Form or equivalent. Coverages shall 

include: 

- Premises and Operations  

- Personal/Advertising Injury  

- Products/Completed Operations 

- Liability assumed under an Insured Contract (including defense costs assumed under 

contract) 

- Broad Form Property Damage  

- Independent Contractors/Consultants 

 

(2) Automobile Liability including all: 

- Contractor-Owned Vehicles 

- Non-owned Vehicles 

- Rented/Hired Vehicles 

- Personal injury Protection (where applicable) 

 

(3) Workers' Compensation: 

- Statutory Benefits (Coverage A) 

- Employers Liability (Coverage B) 

 

C. Limits required. Contractor shall carry the limits of liability as required below (where 

"State Law" is indicated, such limits shall be in accordance with the laws and regulations 

of the State wherein this Contract shall be primarily   performed): 

 

COMMERCIAL GENERAL LIABILITY 

GENERAL AGGREGATE $ 2,000,000 

PRODUCTS/COMPLETED OPERATIONS 

AGGREGATE 

$ 2,000,000 

OCCURRENCE BASIS/ PER EACH OCCURRENCE 

LIMIT 

$ 1,000,000 

PERSONAL/ADVERTISING INJURY $ 1,000,000 

FIRE DAMAGE (ANY ONE FIRE) $ 50,000 

MEDICAL PAYMENTS (ANY ONE PERSON) $ 5,000 

AUTOMOBILE LIABILITY 
BODILY INJURY/PROPERTY DAMAGE  (EACH 

ACCIDENT) 

$ 1,000,000 

PERSONAL INJURY PROTECTION  (IF 

APPLICABLE) 

BY STATE LAW 
WORKERS'  COMPENSATION 
COVERAGE A  (WORKERS' COMPENSATION) BY STATE LAW 
COVERAGE B (EMPLOYERS LIABILITY) $ 500,000 

 

D. All policies must be written on a "per-occurrence" basis, unless otherwise approved by the 

Navajo Nation Risk Management Program. 

 

E. Claims-made basis. In the event that Contractor's liability insurance required by this 

Contract is written on a claims-made basis, the Contractor shall warrant that any retroactive 

date under the policy shall precede the effective date of this Contract, and that either 

continuous coverage will be maintained or an extended discovery period will be exercised 
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for a period of two (2) years beginning as of the date that performance under this Contract 

is completed. 

 

F. Primary coverage basis.  For payment of any claims, Contractor's insurance coverage shall 

be on a primary, non-contributory basis with any other insurance coverages and/or self-

insurance carried by the Government or all other available sources. 

 

G. Required language. The Contractor's General Liability and Umbrella Liability policy shall 

be endorsed to include the following language: "The Navajo Nation, its elected officials, 

employees, agents, and volunteers are named as an Additional Insured with respect to 

liability arising out of the activities performed by the Insured [the Contractor] pursuant to 

a Contract with the Navajo Nation." (ISO Forms CG 2010 and CG 20 37 "Additional Insured-

Governments, Lessees or Contractors-Completed Operations, 2004 Editions or equivalent). 

 

H. Waiver of subrogation. All Contractor's policies shall contain a waiver of subrogation in 

favor of the Government, its divisions, departments, offices, agencies, boards, commissions, 

committees, enterprises and its employees, officers, officials, and agents for losses arising 

from work performed or services provided by the Contractor pursuant to a Contract with 

the Government. 

 

I. Separation of Insureds. The Contractor's policy shall include a "Separation of Insureds" clause 

(Cross Liability). 

 

J. Insurer rating. The Contractor's insurance policy shall be issued by a licensed or 

approved insurer with an "A.M. Best" rating of not less than A- VII. The Government 

in no way warrants that the above-required minimum insurer rating is sufficient to protect 

the Contractor from potential insurer insolvency. 

 

K. Certificates of insurance. The Contractor shall provide to the Government certificates of 

insurance as required by this Contract. The certificates for each insurance policy are to be 

signed by a person authorized by that insurer to bind coverage on its behalf. Each insurance 

policy required by this Contract must be in effect upon, or prior to, commencement of 

performance under this Contract and shall remain in effect until such time as all of its 

obligations under this Contract or any subsequent modifications have been fully and 

satisfactorily completed. Insurance certificates shall be sent to the Navajo Nation Department 

of Risk Management, P.O. Box 1690, Window Rock, Arizona, 86515.   The Contract 

Number and a description of the work performed, or services provided thereunder shall 

be indicated on such certificates. 

 

L. Subcontractors. The Contractor's subcontractors, if any, shall be included as insureds under 

the Contractor's policy, or the Contractor shall provide to the Government separate 

certificates and endorsements for each of its subcontractors holding separate policies. All 

coverages for subcontractors shall be subject to the minimum policy amounts shown herein. 

 

M. Notification of change required. The insurance policy required herein shall provide the 

required coverage and shall not be suspended, voided, canceled, or reduced in coverage 
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or in limits except after thirty (30) calendar days prior written notice has been given to 

the Government. Such notice shall be sent in accordance with Paragraph 17.1 herein. 

 

N. Approval of modifications. Any modification of the insurance requirements set forth herein 

shall be approved by the Navajo Nation Risk Management Program, whose decision shall 

be final. Such modification shall not require a formal Contract modification but may be 

approved by administrative action of the Risk Management Program. The Contractor may 

request, for itself or its subcontractors, that the insurance requirements shown herein be 

modified, provided that such request be delivered in writing to the Risk Management 

Program at least ten days prior to the solicitation due date or, if not a solicitation, prior to 

contract execution or modification. The Contractor shall include with such request a 

justification for the modification with supporting documentation. Any modifications 

approved shall on a case-by-case basis and shall not affect the insurance requirements of 

other subcontractors for whom modifications have not been approved. Any deviations from 

the standard types and coverages set forth herein shall be approved by the Navajo Nation 

Risk Management Program prior to the issuance of a Notice to Proceed. 

 

O. Government disclaimers. The insurance requirements and coverages set forth herein are 

minimum requirements only and in no way limit the indemnity covenants contained in this 

Contract. The Government in no way warrants that the minimum limits herein are sufficient 

to protect the Contractor or its' subcontractors from any liabilities that might arise from the 

work performed or services provided under this contract, and the Contractor and its 

subcontractors are free to purchase additional insurance. By requiring such minimum 

insurance, the Government shall not be deemed to have assessed the risk that may be 

applicable to the Contractor under the Contract. The Contractor shall assess its own risks 

and if it deems appropriate and/or prudent, it may maintain higher limits and/or broader 

coverages.  The Contractor is not relieved of any liability or other obligations assumed or 

pursuant to this Contract by reason of its failure to obtain or maintain insurance in sufficient 

amounts, duration, or types. 

 

P. No sovereign immunity waiver. The Parties acknowledge and agree that the Government 

is relying on and does not waive or intend to waive by any provision of this Contract, 

the monetary limitations and other rights, immunities, and protections provided under 1  

N.N.C. §§551 et. seq., as from time to time amended, or otherwise available to the 

Government or its elected officials, employees, agents, and volunteers. 

 

Q. Mutual cooperation. The Government and Contractor shall cooperate in good faith in the 

collection of any insurance proceeds which may be payable in the event of any loss, 

including the execution and delivery of any proof of loss or other actions required to effect 

recovery. 

 

R. Insurance documentation required. The Government's representative must receive 

written documentation of all required insurance prior to the issuance of a Notice to 

Proceed for the Project, and the Contractor shall not commence any work to be performed 

or services to be provided under this Contract unless and until such documentation has 

been submitted to the Government. If the Contractor is able to furnish such documentation 
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prior to the Government's execution of this Contract, such documentation shall be made 

an Attachment to the Primary Contract. The Government may terminate this Contract for 

breach if the Government's representative determines that the Contractor has failed to 

submit the required documentation in a timely manner and that the Government is unable 

to issue a Notice to Proceed in a timely manner. 

 

5.4 Builder’s Risk Insurance 

 

A. The Contractor shall obtain, on behalf of the Government, a "Builder's Risk" insurance 

policy for all aspects of the Project; such insurance coverage shall be in amount adequate 

to cover any potential loss, relating to the Project or any portion thereof, that may occur 

prior to the effective date and time of the Government's property insurance coverage for 

the Project. 

 

5.5 Government’s Liability Insurance 

 

A. Government, at Government’s option, may purchase and maintain at Government’s expense 

Government’s own liability insurance as will protect Government against claims which 

may arise from operations under the Contract Documents. 

 

5.6 Property Insurance 

 

A.  The government is not responsible for insurable property interest losses of the contractor and 

subcontractors on this contract. 

 

5.7 Waiver of Rights 

 

A. Contractor waives all rights against the Government and their respective officers, directors, 

members, partners, employees, agents, consultants and subcontractors of each and any of 

them for all losses and damages caused by, arising out of or resulting from any of the perils 

or causes of loss covered by such policies and any other property insurance applicable to the 

Work; and, in addition, waive all such rights against Subcontractors and Engineer, and all 

other individuals or entities identified in the Supplementary Conditions as loss payees (and 

the officers, directors, members, partners, employees, agents, consultants, and subcontractors 

of each and any of them) under such policies for losses and damages so caused.  

 

5.8 Receipt and Application of Insurance Proceeds 

 

A. Any insured loss under the policies of insurance required by Paragraph 5.6 will be adjusted 

with Government and made payable to Government as fiduciary for the loss payees, as their 

interests may appear, subject to the requirements of any applicable mortgage clause and of 

Paragraph 5.8.B. Government shall deposit in a separate account any money so received and 

shall distribute it in accordance with such agreement as the parties in interest may reach. If 

no other special agreement is reached, the damaged Work shall be repaired or replaced, the 

moneys so received applied on account thereof, and the Work and the cost thereof covered by 

an appropriate Contract Modification. 
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B. Government as fiduciary shall have power to adjust and settle any loss with the insurers unless 

one of the parties in interest shall object in writing within 15 days after the occurrence of loss 

to Government’s exercise of this power. If such objection be made, Government as fiduciary 

shall make settlement with the insurers in accordance with such agreement as the parties in 

interest may reach. If no such agreement among the parties in interest is reached, Government 

as fiduciary shall adjust and settle the loss with the insurers and, if required in writing by any 

party in interest, Government as fiduciary shall give bond for the proper performance of such 

duties. 

 

5.9 Acceptance of Bonds and Insurance; Option to Replace 

 

A. If either Government or Contractor has any objection to the coverage afforded by or other 

provisions of the bonds or insurance required to be purchased and maintained by the other 

party in accordance with Article 5 on the basis of non-conformance with the Contract 

Documents, the objecting party shall so notify the other party in writing within 10 days after 

receipt of the certificates (or other evidence requested) required by Article5 herein.  

Government and Contractor shall each provide to the other such additional information in 

respect of insurance provided as the other may reasonably request. If either party does not 

purchase or maintain all of the bonds or insurance required of such party by the Contract 

Documents, such party shall notify the other party in writing of such failure to purchase prior 

to the start of the Work, or of such failure to maintain prior to any change in the required 

coverage. Without prejudice to any other right or remedy, the other party may elect to obtain 

equivalent bonds or insurance to protect such other party’s interests at the expense of the party 

who was required to provide such coverage, and a Contract Modification shall be issued to 

adjust the Contract Price accordingly. 

 

5.10 Partial Utilization, Acknowledgment of Property Insurer 

 

A. If Government finds it necessary to occupy or use a portion or portions of the Work prior to 

Substantial Completion of all the Work as provided in Paragraph 14.5, no such use or 

occupancy shall commence before the insurers providing the property insurance pursuant to 

Paragraph 5.6 have acknowledged notice thereof and in writing effected any changes in 

coverage necessitated thereby. The insurers providing the property insurance shall consent 

by endorsement on the policy or policies, but the property insurance shall not be canceled 

or permitted to lapse on account of any such partial use or occupancy. 

 

ARTICLE 6 – CONTRACTOR’S RESPONSIBILITIES 

 

6.1 Supervision and Superintendence 

 

A. Contractor shall supervise, inspect, and direct the Work competently and efficiently, devoting 

such attention thereto and applying such skills and expertise as may be necessary to perform 

the Work in accordance with the Contract Documents. Contractor shall be solely responsible 

for the means, methods, techniques, sequences, and procedures of construction. Contractor 

shall not be responsible for the negligence of Government or Engineer in the design or 
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specification of a specific means, method, technique, sequence, or procedure of construction 

which is shown or indicated in and expressly required by the Contract Documents. 

 

B. At all times during the progress of the Work, Contractor shall assign a competent 

resident superintendent who shall not be replaced without written notice to Government and 

Construction Manager except under extraordinary circumstances. 

 

C. The Contractor shall submit to the Government the name and legal address of each 

supervisor to be employed under this contract prior to his/her entrance on duty.  Copies shall 

be provided to the Government for their records. 

 

6.2 Labor; Working Hours 

 

A. Contractor shall provide competent, suitably qualified personnel to survey and lay out the 

Work and perform construction as required by the Contract Documents. Contractor shall 

at all times maintain good discipline and order at the Site. The Construction Manager (CM) 

may require, in writing, that the Contractor remove from the Work any employee the 

Government deems incompetent, careless, or otherwise objectionable. 

 

B. Except as otherwise required for the safety or protection of persons or the Work or property at 

the Site or adjacent thereto, and except as otherwise stated in the Contract Documents, all Work 

at the Site shall be performed during regular working hours. Contractor will not permit the 

performance of Work on a Saturday, Sunday, or any legal holiday without Government’s 

written consent (which will not be unreasonably withheld) given after prior written notice to 

Construction Manager. Any costs associated with Government inspections/oversight on 

weekends, holidays or in excess of the normal 40-hour work week as a result of 

contractor induced delays or mistakes in the work, shall be deducted from the next 

progress payment. Contractor shall also comply with Navajo Nation laws in connection with 

hiring and subcontracting. See Paragraph 17.4.A herein. 

 

6.3 Services, Materials, and Equipment 

 

A. Unless otherwise specified in the Contract Documents, Contractor shall provide and assume 

full responsibility for all services, materials, equipment, labor, transportation, construction 

equipment and machinery, tools, appliances, fuel, power, light, heat, telephone/internet, 

water, sanitary facilities, temporary facilities, and all other facilities and incidentals necessary 

for the performance, testing, start-up, and completion of the Work. 

 

B. All materials and equipment incorporated into the Work shall be as specified or, if not 

specified, shall be of good quality and new, except as otherwise provided in the Contract 

Documents. The Contractor shall provide materials in accordance with the Buy America 

Act Requirements in 23 C.F.R. § 635.410. The Contractor shall bear the burden of proof and 

the cost to show the origin and place of manufacture of iron and steel products and materials. 

All special warranties and guarantees required by the Specifications shall expressly run to the 

benefit of Government. If required by Construction Manager, Contractor shall furnish 

satisfactory evidence (including reports of required tests) as to the source, kind, and quality of 
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materials and equipment. 

 

C. All materials and equipment shall be stored, applied, installed, connected, erected, protected, 

used, cleaned, and conditioned in accordance with instructions of the applicable Supplier, 

except as otherwise may be provided in the Contract Documents. 

 

6.4 Progress Schedule 

 

A. Contractor shall adhere to the Progress Schedule established in accordance with Paragraph 2.7 

as it may be adjusted from time to time as provided below. 

 

1. Contractor shall submit to Construction Manager for acceptance (to the extent indicated in 

Paragraph 2.7) proposed adjustments in the Progress Schedule that will not result in 

changing the Contract Times. Such adjustments will comply with any provisions of 

the General Requirements applicable thereto. 

 

2. Proposed adjustments in the Progress Schedule that will change the Contract Times shall 

be submitted in accordance with the requirements of Article 12. Adjustments in Contract 

Times may only be made by a Contract Modification. 

 

6.5 Substitutes and “Or-Equals” 

 

A. Whenever an item of material or equipment is specified or described in the Contract 

Documents by using the name of a proprietary item or the name of a particular Supplier, the 

specification or description is intended to establish the type, function, appearance, and standard 

of quality required. Unless the specification or description contains or is followed by words 

reading that no like, equivalent, or “or-equal” item or no substitution is permitted, other items 

of material or equipment or material or equipment of other Suppliers may be submitted to 

Construction Manager for review under the circumstances described below. 

 

1. “Or-Equal” Items: If in Construction Manager’s sole discretion an item of material or 

equipment proposed by Contractor is functionally equal to that named and sufficiently 

similar so that no change in related Work will be required, it may be considered by 

Construction Manager as an “or-equal” item, in which case review and approval of the 

proposed item may, in Construction Manager’s sole discretion, be accomplished without 

compliance with some or all of the requirements for approval of proposed substitute 

items. For the purposes of this Paragraph 6.5.A.1, a proposed item of material or 

equipment will be considered functionally equal to an item so named if: 

 

a. in the exercise of reasonable judgment Construction Manager determines that: 

 

1) it is at least equal in materials of construction, quality, durability, appearance, 

strength, and design characteristics; 

 

2) it will reliably perform at least equally well the function and achieve the results 

imposed by the design concept of the completed Project as a functioning whole; 
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and 

 

3) it has a proven record of performance and availability of responsive service. 

 

b. Contractor certifies that, if approved and incorporated into the Work: 

 

1) there will be no increase in cost to the Government or increase in Contract Times; 

and 

 

2) it will conform substantially to the detailed requirements of the item named in 

the Contract Documents. 

 

2. Substitute Items: 

 

a. If in Construction Manager’s sole discretion an item of material or equipment 

proposed by Contractor does not qualify as an “or-equal” item under Paragraph 

6.5.A.1, it will be considered a proposed substitute item. 

 

b. Contractor shall submit sufficient information as provided below to allow 

Construction Manager to determine if the item of material or equipment proposed 

is essentially equivalent to that named and an acceptable substitute therefor. Requests 

for review of proposed substitute items of material or equipment will not be accepted 

by Construction Manager from anyone other than Contractor. 

 

c. The requirements for review by Construction Manager will be as set forth in 

Paragraph 6.5.A.2.d, as supplemented by the General Requirements, and as 

Construction Manager may decide is appropriate under the circumstances. 

 

d. Contractor shall make written application to Construction Manager for review of a 

proposed substitute item of material or equipment that Contractor seeks to furnish or 

use. The application: 

 

1) shall certify that the proposed substitute item will: 

 

a) perform adequately the functions and achieve the results called for by the 

general design, 

 

b) be similar in substance to that specified, and 

 

c) be suited to the same use as that specified; 

 

2) will state: 

 

a) the extent, if any, to which the use of the proposed substitute item will 

prejudice Contractor’s achievement of Substantial Completion on time, 
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b) whether use of the proposed substitute item in the Work will require a change 

in any of the Contract Documents (or in the provisions of any other direct 

contract with Government for other work on the Project) to adapt the design 

to the proposed substitute item, and 

 

c) whether incorporation or use of the proposed substitute item in connection 

with the Work is subject to payment of any license fee or royalty; 

 

3) will identify: 

 

a) all variations of the proposed substitute item from that specified, and 

 

b) available engineering, sales, maintenance, repair, and replacement services; 

and 

 

4) shall contain an itemized estimate of all costs or credits that will result directly 

or indirectly from use of such substitute item, including costs of redesign and 

claims of other contractors affected by any resulting change. 

 

B. Substitute Construction Methods or Procedures: If a specific means, method, technique, 

sequence, or procedure of construction is expressly required by the Contract Documents, 

Contractor may furnish or utilize a substitute means, method, technique, sequence, or procedure 

of construction approved by Construction Manager. Contractor shall submit sufficient 

information to allow Construction Manager, in Construction Manager’s sole discretion, to 

determine that the substitute proposed is equivalent to that expressly called for by the 

Contract Documents. The requirements for review by Construction Manager will be similar 

to those provided in Paragraph 6.5.A.2. 

 

C. Government’s Evaluation: Construction Manager will be allowed a reasonable time within 

which to evaluate each proposal or submittal made pursuant to Paragraphs 6.5.A and 6.5.B. 

Construction Manager may require Contractor to furnish additional data about the proposed 

substitute item. Construction Manager will be the sole judge of acceptability. No “or equal” 

or substitute will be ordered, installed or utilized until Construction Manager’s review is 

complete, which will be evidenced by a Change Order in the case of a substitute and an 

approved Shop Drawing for an “or equal.” Construction Manager will advise Contractor in 

writing of any negative determination. 

 

D. Special Guarantee: Government may require Contractor to furnish at Contractor’s expense 

a special performance guarantee or other surety with respect to any substitute. 

 

E. Government’s Cost Reimbursement: Construction Manager will record Government’s costs 

in evaluating a substitute proposal as submitted by Contractor pursuant to Paragraphs 6.5.A.2 

and 6.5.B. Whether or not Construction Manager approves a substitute so proposed or 

submitted by Contractor; Contractor may be required to reimburse Government for the 

reasonable charges evaluating each such proposed substitute. Contractor shall also reimburse 

Government for the reasonable charges of Engineer for making changes in the Contract 
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Documents (or in the provisions of any other direct contract with Government) resulting from 

the acceptance of each proposed substitute. 

 

F. Contractor’s Expense: Contractor shall provide all data in support of any proposed substitute 

or “or-equal” at Contractor’s expense. 

 

6.6 Concerning Subcontractors, Suppliers, and Others 

 

A. Contractor shall not employ any Subcontractor, Supplier, or other individual or entity 

(including those acceptable to Government as indicated in Paragraph 6.6.B), whether initially 

or as a replacement, against whom Government may have reasonable objection. Contractor 

shall not be required to employ any Subcontractor, Supplier, or other individual or entity to 

furnish or perform any of the Work against whom Contractor has reasonable objection. 

 

B. The Standard General Conditions (see Paragraph 6.6.I) require the identity of certain 

Subcontractors, Suppliers, or other individuals or entities to be submitted to Government 

in advance for acceptance by Government by a specified date prior to the Effective Date 

of the Agreement. If Contractor has submitted a list thereof in accordance with the Standard 

General Conditions, Government’s acceptance (either in writing or by failing to make written 

objection thereto by the date indicated for acceptance or objection in the Bidding Documents 

or the Contract Documents) of any such Subcontractor, Supplier, or other individual or entity 

so identified may be revoked on the basis of reasonable objection after due investigation. 

Contractor shall submit an acceptable replacement for the rejected Subcontractor, Supplier, 

or other individual or entity, and the Contract Price will be adjusted by the difference in the 

cost occasioned by such replacement, and an appropriate Contract Modification will be 

issued. No acceptance by Government of any such Subcontractor, Supplier, or other 

individual or entity, whether initially or as a replacement, shall constitute a waiver of any 

right of Government or Engineer to reject defective Work. 

 

C. Contractor shall be fully responsible to Government and Engineer for all acts and omissions 

of the Subcontractors, Suppliers, and other individuals or entities performing or furnishing 

any of the Work just as Contractor is responsible for Contractor’s own acts and omissions. 

Nothing in the Contract Documents: 

 

1. shall create for the benefit of any such Subcontractor, Supplier, or other individual or 

entity any contractual relationship between Government or Engineer and any such 

Subcontractor, Supplier or other individual or entity; nor 

 

2. shall create any obligation on the part of Government or Engineer to pay or to see to the 

payment of any moneys due any such Subcontractor, Supplier, or other individual or entity 

except as may otherwise be required by Laws and Regulations. 

 

D. Contractor shall be solely responsible for scheduling and coordinating the Work of 

Subcontractors, Suppliers, and other individuals or entities performing or furnishing any of 

the Work under a direct or indirect contract with Contractor. 
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E. Contractor shall require all Subcontractors, Suppliers, and such other individuals or entities 

performing or furnishing any of the Work to communicate with Construction Manager through 

Contractor. 

 

F. The divisions and sections of the Specifications and the identifications of any Drawings shall 

not control Contractor in dividing the Work among Subcontractors or Suppliers or 

delineating the Work to be performed by any specific trade. 

 

G. All Work performed for Contractor by a Subcontractor or Supplier will be pursuant to an 

appropriate agreement between Contractor and the Subcontractor or Supplier which 

specifically binds the Subcontractor or Supplier to the applicable terms and conditions of 

the Contract Documents for the benefit of Government and Engineer. Whenever any such 

agreement is with a Subcontractor or Supplier who is listed as a loss payee on the property 

insurance provided in Paragraph 5.6, the agreement between the Contractor and the 

Subcontractor or Supplier will contain provisions whereby the Subcontractor or Supplier 

waives all rights against Government, Contractor, Engineer, and all other individuals or 

entities identified in the Supplementary Conditions to be listed as insureds or loss payees 

(and the officers, directors, members, partners, employees, agents, consultants, and 

subcontractors of each and any of them) for all losses and damages caused by, arising out 

of, relating to, or resulting from any of the perils or causes of loss covered by such policies 

and any other property insurance applicable to the Work. If the insurers on any such policies 

require separate waiver forms to be signed by any Subcontractor or Supplier, Contractor will 

obtain the same. See also Article 10.3.A of Agreement and Section 108.02 of the FP-14 

Specifications. 

 

H. Within 14 days after award of the contract, the Contractor shall deliver to the Contracting 

Officer a completed Standard Form (SF) 1413, Statement and Acknowledgment, for each 

subcontract for construction within the United States, including the subcontractor's signed 

and dated acknowledgment that the clauses set forth in paragraph (b) of this clause have been 

included in the subcontract. Within 14 days after the award of any subsequently awarded 

subcontract the Contractor shall deliver to the Contracting Officer an updated completed SF 

1413 for such additional subcontract.  

 

6.7 Patent Fees and Royalties 

 

A. Contractor shall pay all license fees and royalties and assume all costs incident to the use in 

the performance of the Work or the incorporation in the Work of any invention, design, 

process, product, or device which is the subject of patent rights or copyrights held by others. 

If a particular invention, design, process, product, or device is specified in the Contract 

Documents for use in the performance of the Work and if, to the actual knowledge of 

Government or Engineer, its use is subject to patent rights or copyrights calling for the 

payment of any license fee or royalty to others, the existence of such rights shall be disclosed 

by Government in the Contract Documents. 

 

B.   Contractor shall indemnify and hold harmless Government and Engineer, and the officers, 

directors, members, partners, employees, agents, consultants and subcontractors of each 
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and any of them from and against all claims, costs, losses, and damages (including but not 

limited to all fees and charges of engineers, architects, attorneys, and other professionals and 

all court or arbitration or other dispute resolution costs) arising out of or relating to any 

infringement of patent rights or copyrights incident to the use in the performance of the Work 

or resulting from the incorporation in the Work of any invention, design, process, product, or 

device not specified in the Contract Documents. 

 

6.8 Permits 

 

A. Unless otherwise provided in Exhibit I – Environmental Requirements and Permits, 

Contractor shall obtain and pay for all construction permits and licenses. Government shall 

assist Contractor, when necessary, in obtaining such permits and licenses. Contractor shall 

pay all governmental charges and inspection fees necessary for the prosecution of the Work 

which are applicable at the time of opening of Bids, or, if there are no Bids, on the Effective 

Date of the Agreement. Contractor shall pay all charges of utility owners for connections for 

providing permanent service to the Work. See also Paragraph 5.1 of the Agreement. 

 

6.9 Laws and Regulations 

 

A. Contractor shall give all notices required by and shall comply with all Laws and 

Regulations applicable to the performance of the Work. Except where otherwise expressly 

required by applicable Laws and Regulations, neither Government nor Engineer shall be 

responsible for monitoring Contractor’s compliance with any Laws or Regulations. 

 

B. If Contractor performs any Work knowing or having reason to know that it is contrary to Laws 

or Regulations, and terms of the contract, Contractor shall bear all claims, costs, losses, and 

damages (including but not limited to all fees and charges of engineers, architects, attorneys, 

and other professionals and all court or arbitration or other dispute resolution costs) arising 

out of or relating to such Work. However, it shall not be Contractor’s responsibility to make 

certain that the Specifications and Drawings are in accordance with Laws and Regulations, 

but this shall not relieve Contractor of Contractor’s obligations under Paragraph 3.3. 

 

C. Changes in Laws or Regulations not known at the time of opening of Bids (or, on the 

Effective Date of the Agreement if there were no Bids) having an effect on the cost or time of 

performance of the Work shall be the subject of an adjustment in Contract Price or 

Contract Times, in accordance with Article 12 herein. 

 

6.10 Taxes 

 

A. Taxes. Contractor acknowledges and agrees that all work performed, and services provided 

within the territorial jurisdiction of the Navajo Nation is subject to the six percent (6%) 

Navajo Sales Tax (24 N.N.C. §601 et seq.). 

 

B. Identification of taxable activity. The Contractor shall separately indicate, on each invoice 

or payment application submitted to the Government, any and all of its work performed, 

or services provided within the Navajo Nation pursuant to this Contract, and shall itemize 
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the Navajo Sales Tax. 

 

C. Withholding. The Contractor acknowledges and agrees that the Government shall withhold 

from each payment six percent (6%) of the amount associated with work performed or 

services provided within the Navajo Nation under this Contract, and shall transfer such six 

percent (6%) amount to the Office of the Navajo Tax Commission (ONTC) on behalf of 

the Contractor. The Contractor shall indicate on its quarterly tax return filed with the ONTC 

that the Navajo Sales Tax has been withheld and paid. 

 

D. Filing and other payments. The Contractor acknowledges that the Government's 

withholding of tax in no way removes Contractor's responsibility for timely filing of tax 

returns and payment of interest, penalties, or any other amounts relating to Contractor's tax 

obligations under the Government's or any other jurisdiction. 

 

6.11 Use of Site and Other Areas 

 

A. Limitation on Use of Site and Other Areas: 

 

1. Contractor shall confine construction equipment, the storage of materials and equipment, 

and the operations of workers to the Site and other areas permitted by Laws and 

Regulations and shall not unreasonably encumber the Site and other areas with 

construction equipment or other materials or equipment. Contractor shall assume full 

responsibility for any damage to any such land or area, or to the owner or occupant 

thereof, or of any adjacent land or areas resulting from the performance of the Work. 

 

2. Should any claim be made by any such owner or occupant because of the performance of 

the Work, Contractor shall promptly settle with such other party by negotiation or 

otherwise resolve the claim by arbitration or other dispute resolution proceeding or at law. 

 

3. Contractor shall indemnify and hold harmless Government and Engineer, and the 

officers, directors, members, partners, employees, agents, consultants and subcontractors 

of each and any of them from and against all claims, costs, losses, and damages 

(including but not limited to all fees and charges of engineers, architects, attorneys, 

and other professionals and all court or arbitration or other dispute resolution costs) 

arising out of or relating to any claim or action, legal or equitable, brought by any such 

owner or occupant against Government, Engineer, or any other party indemnified 

hereunder to the extent caused by or based upon Contractor’s performance of the Work. 

 

B. Removal of Debris During Performance of the Work: During the progress of the Work 

Contractor shall keep the Site and other areas free from accumulations of waste materials, 

rubbish, and other debris. Removal and disposal of such waste materials, rubbish, and other 

debris shall conform to applicable Laws and Regulations. 

 

C. Cleaning: Prior to Substantial Completion of the Work Contractor shall clean the Site and 

the Work and make it ready for utilization by Government. At the completion of the Work 

Contractor shall remove from the Site all tools, appliances, construction equipment and 
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machinery, and surplus materials and shall restore to original condition all property not 

designated for alteration by the Contract Documents. 

 

D. Loading Structures: Contractor shall not load nor permit any part of any structure to be loaded 

in any manner that will endanger the structure, nor shall Contractor subject any part of the 

Work or adjacent property to stresses or pressures that will endanger it. 

 

6.12 Record Documents 

 

A. The Contractor and Construction Manager shall maintain in a safe place at the Site one 

record copy of all Drawings, Specifications, Addenda, Contract Modifications, Work 

Change Directives, Change Orders, and written interpretations and clarifications in good 

order and annotated to show changes made during construction. These record documents 

together with all approved Samples and a counterpart of all approved Shop Drawings will be 

available to Engineer for reference. Upon completion of the Work, these record documents, 

Samples, and Shop Drawings will be delivered to Construction Manager for Government. 

 

6.13 Safety and Protection 

 

A. Contractor shall be solely responsible for initiating, maintaining and supervising all safety 

precautions and programs in connection with the Work. See Special Contract Requirements 

(Exhibit C) for Contractor Safety Program Requirements. Such responsibility does not relieve 

Subcontractors of their responsibility for the safety of persons or property in the performance 

of their work, nor for compliance with applicable safety Laws and Regulations. Contractor 

shall take all necessary precautions for the safety of, and shall provide the necessary protection 

to prevent damage, injury or loss to: 

 

1. all persons on the Site or who may be affected by the Work; 

 

2. all the Work and materials and equipment to be incorporated therein, whether in storage 

on or off the Site; and 

 

3. other property at the Site or adjacent thereto, including trees, shrubs, lawns, walks, 

pavements, roadways, structures, utilities, and Underground Facilities not designated 

for removal, relocation, or replacement in the course of construction. 

 

B. Contractor shall comply with all applicable Laws and Regulations relating to the safety of 

persons or property, or to the protection of persons or property from damage, injury, or loss; 

and shall erect and maintain all necessary safeguards for such safety and protection. 

Contractor shall notify owners of adjacent property and of Underground Facilities and other 

utility owners when prosecution of the Work may affect them, and shall cooperate with 

them in the protection, removal, relocation, and replacement of their property. 

 

C. Contractor shall comply with the applicable requirements of Government’s safety programs, if 

any. The Supplementary Conditions identify any Government’s safety programs that are 

applicable to the Work. 
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D. Contractor shall inform Government and Engineer of the specific requirements of 

Contractor’s safety program with which Government’s and Engineer’s employees and 

representatives must comply with while at the Site. 

 

E. All damage, injury, or loss to any property referred to in Paragraph 6.13.A.2 or 6.13.A.3 

caused, directly or indirectly, in whole or in part, by Contractor, any Subcontractor, Supplier, 

or any other individual or entity directly or indirectly employed by any of them to perform any 

of the Work, or anyone for whose acts any of them may be liable, shall be remedied by 

Contractor (except damage or loss attributable to the fault of Drawings or Specifications or to 

the acts or omissions of Government or Engineer or anyone employed by any of them, or 

anyone for whose acts any of them may be liable, and not attributable, directly or indirectly, 

in whole or in part, to the fault or negligence of Contractor or any Subcontractor, Supplier, 

or other individual or entity directly or indirectly employed by any of them). 

 

F. Contractor’s duties and responsibilities for safety and for protection of the Work shall 

continue until such time as all the Work is completed and Engineer has issued a notice 

to Government and Contractor in accordance with Paragraph 14.7.B that the Work is 

acceptable (except as otherwise expressly provided in connection with Substantial 

Completion). 

 

6.14 Safety Representative 

 

A. Contractor shall designate a qualified and experienced safety representative at the Site 

whose duties and responsibilities shall be the prevention of accidents and the maintaining and 

supervising of safety precautions and programs. 

 

6.15 Hazard Communication Programs 

 

A. Contractor shall be responsible for coordinating any exchange of material safety data sheets 

or other hazard communication information required to be made available to or exchanged 

between or among employers at the Site in accordance with Laws or Regulations. 

 

6.16 Emergencies 

 

A. In emergencies affecting the safety or protection of persons or the Work or property at the Site 

or adjacent thereto, Contractor is obligated to act to prevent threatened damage, injury, 

or loss. Contractor shall give Construction Manager prompt written notice if Contractor 

believes that any significant changes in the Work or variations from the Contract Documents 

have been caused thereby or are required as a result thereof. If Construction Manager 

determines that a change in the Contract Documents is required because of the action taken 

by Contractor in response to such an emergency, a modification may be entered into in 

accordance with Article 12 herein. 
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6.17 Shop Drawings, Samples and Certifications 

 

A. Contractor shall submit Shop Drawings and Samples to Construction Manager for review 

and approval in accordance with the accepted Schedule of Submittals (as required by 

Paragraph 2.7). Each submittal will be identified as Construction Manager may require. 

 

1. Shop Drawings: 

 

a. Submit electronic copies for review. The Contractor shall provide Architectural D 

size shop drawings and electronic files in AutoCAD 2024 compatible format on a 

jump drive for all bridge structural members and hardware, guardrail and barriers, 

cattleguards and hardware, wing bracing, retained earth walls, and any pre-cast or 

fabricated concrete or steel materials called for in the contract for review and 

approval prior to fabrication.  The Contractor shall allow up to three (3) weeks, from 

the time the shop drawings are received, for review and approval.  The Government 

shall reply to the Contractor's shop plans either as "Approved for Fabrication," 

"Approved as Marked," or "Resubmit/Disapproved". 

 

b. Data shown on the Shop Drawings will be complete with respect to quantities, 

dimensions, specified performance and design criteria, materials, and similar data to 

show Construction Manager the services, materials, and equipment Contractor 

proposes to provide and to enable Construction Manager to review the information 

for the limited purposes required by Paragraph 6.17.D. 

 

c. Approval of any and all concrete reinforcement lists, shop plans, or drawings is 

rendered as a service only and is not considered a guarantee of measurements, 

quantities, and/or dimensions, nor shall it be considered as relieving the Contractor 

from complying with the contract requirements. 

 

2. Samples: 

 

a. Submit number of Samples as specified in the specific material Specifications. 

 

b. Clearly identify each Sample as to material, Supplier, pertinent data such as 

catalog numbers, the use for which intended and other data as Construction Manager 

may require to enable Construction Manager to review the submittal for the limited 

purposes required by Paragraph 6.17.D. 

 

3. Certifications: 

 

a. The Contractor will be required to furnish certificate(s) of compliance (i.e. 

production certification) along with valid test reports, for all cements, fly ash, 

precast products, PVC pipe, corrugated steel, structural steel and hardware, 

reinforcing steel, asphaltic materials, wood posts and hardware for guardrail, all 

permanent timber materials, aluminum signing materials, pavement markings and 

paints, traffic sign paint, paints and coatings for structural steel, high strength bolts, 
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seed, piling, and other materials calling for painted surfaces, any other materials 

which require fabrication or materials taken from outside of the project limits, and 

for materials specifically requiring certificates of compliances by the construction 

plans or specifications.  The Contractor shall be responsible to assure that the 

certificates of compliance have the following minimum requirements prior to 

submittal: 

▪ the name and address of the manufacturer and/or supplier,  

▪ the material production date, 

▪ the project number (may be indicated on Contractor’s cover letter), 

▪ the contract number (may be indicated on Contractor’s cover letter), 

▪ a printed or written description of the end product (bid item) or end use (as shown 

in the Construction plans, specifications, or approved shop drawings), 

▪ applicable sizes or dimensions of materials,  

▪ printed or written statements as to what Contract specification the material is in 

conformance to (as specified in the FP-14, Contract plans and specifications, 

and/or approved shop drawings) with proper AASHTO or equivalent ASTM test 

results, heat numbers, and specified limits. 

 

b. Certificates of compliance for material that do not conform to the specified 

AASHTO or equivalent ASTM specification shall not be submitted under the 

Submittal Transmittal Review and Approval Form, but shall be submitted by the 

Contractor under a Letter of Request for Substitution with justification to include a 

comparison of the proposed substitute material specification to the specified 

material specification showing equal to or better performance. The materials may 

not be used on the project until such time as the submission has been reviewed and 

accepted, in writing, by the Government as an equivalent substitution. The 

certificates of compliance shall be submitted directly from the supplier, through the 

Prime Contractor, for review and approval prior to the materials being incorporated 

into the work. Certificates of compliance not containing all of the minimum 

requirements listed above, or certificates of compliance not conforming to the 

specified material specifications (ie; substitutions) which are submitted under the 

Submittal Transmittal Review and Approval Form, will not be reviewed by the 

Government and will be returned to the Contractor as DISAPPROVED. Full 

payment will not be made for work incorporating materials that require certificates 

of compliance until the material supplied on the project is matched by heat number 

or other identifying number to approved certificates of compliance. Materials 

supplied on the project that cannot be matched by heat number or other identifying 

number to approved certificates of compliance, or that are incorporated into the 

work prior to certificate of compliance approval, shall not be paid for. 

 

c. The Contractor shall furnish product certifications for all other small quantity items 

which include fencing items, sign posts, delineators, object markers, reflective tabs, 

pavement markers, air entraining agents, concrete additives, joint materials, 

fertilizer, erosion control items, geotextiles, and any other products purchased off 

the shelf from a supplier.  The certificates of compliance shall clearly identify the 
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AASHTO/ASTM/or other specified standard test each product meets (as called for 

in the contract) as issued by the manufacturer. 

 

d. Electrical items meeting UL approval, and underground utility materials meeting 

ASTM or AWWA specifications and so certified or stamped on the product, will 

require no further certificates of compliance. 

 

e. The Contractor may furnish material purchased in bulk or left over from previous 

projects by submitting a product certification or certificate of compliance for the 

current project as outlined above.  

 

f. The Contractor shall be responsible for verifying that material furnished and/or 

installed on the project site or contained in items fabricated off site and shipped to 

the project site, are the same materials that are shown on the approved certifications 

and/or drawings. Verification shall be made by heat number, lot number, traceable 

paperwork, markings or other industry standard methods of material identification 

showing that the material is the same material shown on the approved certifications. 

Work containing material that is not verifiable as being covered by approved 

certifications may be disapproved and/or may be subject to non-payment. 

Verification shall be documented in the project record files. 

 

B. Where a Shop Drawing or Sample is required by the Contract Documents or the Schedule 

of Submittals, any related Work performed prior to Construction Manager’s review and 

approval of the pertinent submittals will be at the sole expense and responsibility of Contractor. 

 

C. Submittal Procedures: 

 

1. Before submitting each Shop Drawing or Sample, Contractor shall have: 

 

a. reviewed and coordinated each Shop Drawing or Sample with other Shop Drawings 

and Samples and with the requirements of the Work and the Contract Documents; 

 

b. determined and verified all field measurements, quantities, dimensions, specified 

performance and design criteria, installation requirements, materials, catalog 

numbers, and similar information with respect thereto; 

 

c. determined and verified the suitability of all materials offered with respect to the 

indicated application, fabrication, shipping, handling, storage, assembly, and 

installation pertaining to the performance of the Work; and 

 

d. determine and verified all information relative to Contractor’s responsibilities for 

means, methods, techniques, sequences, and procedures of construction, and safety 

precautions and programs incident thereto. 

 

2. Each submittal shall bear a stamp or specific written certification that Contractor has 

satisfied Contractor’s obligations under the Contract Documents with respect to 
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Contractor’s review and approval of that submittal. 

 

3. With each submittal, Contractor shall give Construction Manager specific written notice 

of any variations that the Shop Drawing or Sample may have from the requirements of 

the Contract Documents. This notice shall be both a written communication separate 

from the Shop Drawings or Sample submittal; and, in addition, by a specific notation 

made on each Shop Drawing or Sample submitted to Construction Manager for review 

and approval of each such variation. 

 

D. Engineer’s Review: 

 

1. Engineer will provide timely review of Shop Drawings and Samples in accordance with 

the Schedule of Submittals acceptable to Construction Manager. Engineer’s review and 

approval will be only to determine if the items covered by the submittals will, after 

installation or incorporation in the Work, conform to the information given in the 

Contract Documents and be compatible with the design concept of the completed Project 

as a functioning whole as indicated by the Contract Documents. 

 

2. Engineer’s review and approval will not extend to means, methods, techniques, sequences, 

or procedures of construction (except where a particular means, method, technique, 

sequence, or procedure of construction is specifically and expressly called for by the 

Contract Documents) or to safety precautions or programs incident thereto. The review 

and approval of a separate item as such will not indicate approval of the assembly in which 

the item functions. 

 

3. Engineer’s review and approval shall not relieve Contractor from responsibility for 

any variation from the requirements of the Contract Documents unless Contractor has 

complied with the requirements of Paragraph 6.17.C.3 and Construction Manager has 

given written approval of each such variation by specific written notation thereof 

incorporated in or accompanying the Shop Drawing or Sample.  Engineer’s review and 

approval shall not relieve Contractor from responsibility for complying with the 

requirements of Paragraph 6.17.C.1. 

 

E. Resubmittal Procedures: 

 

1. Contractor shall make corrections required by Engineer and shall return the required 

number of corrected copies of Shop Drawings and submit, as required, new Samples for 

review and approval. Contractor shall direct specific attention in writing to revisions 

other than the corrections called for by Engineer on previous submittals. 

 

6.18 Continuing the Work 

 

A. Contractor shall carry on the Work and adhere to the Progress Schedule during all disputes 

or disagreements with Government. No Work shall be delayed or postponed pending 

resolution of any disputes or disagreements, except as permitted by Paragraph 15.4 or as 

Government and Contractor may otherwise agree in writing. 
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6.19 Contractor’s General Warranty and Guarantee 

 

A. Contractor warrants and guarantees to Owner/Government, for up to 1 year from the date 

of final acceptance, that all Work will be in accordance with the Contract Documents 

and will not be defective. Engineer and its officers, directors, members, partners, 

employees, agents, consultants, and subcontractors shall be entitled to rely on representation 

of Contractor’s warranty and guarantee. 

 

B. Materials and Labor. Contractor warrants to the Government that all labor, materials, 

equipment and furnishings used in, or incorporated into, the Project will be of good quality, 

new, that the Work will be free from defects in design, materials and workmanship, and 

that all Work will conform with the requirements of the Construction Documents. If 

required by the Government’s Representative, the Contractor shall furnish satisfactory 

evidence of compliance with this warranty. The type, quality and quantum of such evidence, 

and whether such evidence is satisfactory, shall be within the sole discretion of the 

Government’s Representative. Any portion of the Work not conforming to these 

requirements, including substitutions not properly approved and authorized by the 

Government, and including non-conformance relating to any materials, equipment, 

furnishings, labor, installation, or workmanship, may be considered defective. 

 

C. Repair or replacement. Contractor agrees to repair, replace, or re-perform, or pay the 

Government the reasonable cost of such repair, replacement, or re-performance, any 

portion of the Work that the Government deems in its sole discretion to be defective, so 

long as Government submits to the Contractor a written notice of any defect within one 

(1) calendar year following the issuance of a Certificate of Occupancy for the Project. 

The choice among repair, replacement, re-performance, or payment shall be the 

Contractor's. Any steps taken by the Contractor to correct defects shall not act to extend 

the term of this warranty. All repairs, replacement, or re-performance by the Contractor 

shall be at no charge to the Government and shall be performed within 60 calendar 

days of the Contractor's receipt of notification of the defect, which period shall be 

extended for delays outside the Contractor's control. 

 

D. Access to the Project. Government must provide access to the Contractor during its normal 

business hours, Monday through Friday, 8 a.m. to 5 p.m., to inspect the defect reported and, 

if necessary, to take corrective action. 

 

E. No liens. Contractor guarantees that, as of the conclusion of this Contract, all work will be 

free of liens, claims and security interests of any third parties. 

 

F. Contractor’s warranty and guarantee hereunder excludes defects or damage caused by: 

 

1. Maintenance. Failure of the Government to perform reasonable regular maintenance 

and proper care of the finished Project shall void this warranty. 

 

2. abuse, modification, or improper maintenance or operation by persons other than 
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Contractor, Subcontractors, Suppliers, or any other individual or entity for whom 

Contractor is responsible; or 

 

3. normal wear and tear under normal usage. 

 

G. Contractor’s obligation to perform and complete the Work in accordance with the 

Contract Documents shall be absolute. None of the following will constitute an acceptance of 

Work that is not in accordance with the Contract Documents or a release of Contractor’s 

obligation to perform the Work in accordance with the Contract Documents: 

 

1. observations by Engineer; 

 

2. recommendation by Construction Manager or payment by Government of any progress or 

final payment; 

 

3. the issuance of a certificate of Substantial Completion by Construction Manager or any 

payment related thereto by Government; 

 

4. use or occupancy of the Work or any part thereof by Government; 

 

5. any review and approval of a Shop Drawing or Sample submittal or the issuance of a 

notice of acceptability by Engineer; 

 

6. any inspection, test, or approval by others; or 

 

7. any correction of defective Work by Government. 

 

6.20 Indemnification 

 

A.  Contractor agrees to hold harmless and indemnify the Government and its divisions, 

departments, offices, agencies, boards, commissions, committees, enterprises, employees, 

officers, officials, and agents against any and all losses, costs, damages, claims, expenses, 

attorney's fees, or other liabilities whatsoever, for any injury, illness, disease or death to 

persons and for any damage to Government property arising from the negligent acts or 

omissions by the Contractor, as defined in Article 10.3 of the Agreement, regardless of 

whether or not any liability is caused in part by an indemnified  party. 

 

6.21 Delegation of Professional Design Services 

 

A. Contractor will not be required to provide professional design services unless such services 

are specifically required by the Contract Documents for a portion of the Work or unless such 

services are required to carry out Contractor’s responsibilities for construction means, methods, 

techniques, sequences and procedures. Contractor shall not be required to provide 

professional services in violation of applicable law. 

 

B. If professional design services or certifications by a design professional related to systems, 
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materials or equipment are specifically required of Contractor by the Contract Documents, 

Government and Engineer will specify all performance and design criteria that such 

services must satisfy. Contractor shall cause such services or certifications to be provided 

by a properly licensed professional, whose signature and seal shall appear on all drawings, 

calculations, specifications, certifications, Shop Drawings and other submittals prepared by 

such professional. Shop Drawings and other submittals related to the Work designed or 

certified by such professional, if prepared by others, shall bear such professional’s written 

approval when submitted to Engineer. 

 

C. Government and Engineer shall be entitled to rely upon the adequacy, accuracy and 

completeness of the services, certifications or approvals performed by such design 

professionals, provided Government and Engineer have specified to Contractor all 

performance and design criteria that such services must satisfy. 

 

D. Pursuant to this Paragraph 6.21, Engineer’s review and approval of design calculations and 

design drawings will be only for the limited purpose of checking for conformance with 

performance and design criteria given and the design concept expressed in the Contract 

Documents. Engineer’s review and approval of Shop Drawings and other submittals 

(except design calculations and design drawings) will be only for the purpose stated in 

Paragraph 6.17.D.1. 

 

E. Contractor shall not be responsible for the adequacy of the performance or design criteria 

required by the Contract Documents. 

 

6.22 Licensing & Registration Requirements 

 

A. State license required. The Contractor shall hold a current and valid license from an 

appropriate State Licensing Board or Agency for the type of work to be performed under 

this Contract, which license is customarily maintained in the industry. Said License must 

be maintained as active and current for the entire duration of performance under this 

Contract. The Contractor shall indicate its business name, business address, "Qualifying 

Party," and state license number in the Primary Contract. Regardless of who the 

"qualifying party" is, the Contractor agrees to immediately notify the Government if such 

license is suspended, revoked, expired, or otherwise not in effect. 

 

B. Business registration required. The Contractor shall be registered to do business with the 

State in which the Project is located. All documents regarding such registration shall be 

provided to the Government prior to the execution of this Contract, and must be active 

and valid for the effective duration of this Contract. The Contractor shall immediately 

notify the Government if such registration is suspended, revoked, expired, or otherwise 

not in effect. 

 

C. Documentation required. The Contractor shall submit written documentation of all 

required licenses and registrations to the Government’s representative. The Government may 

terminate this Contract for material breach if the Government's representative determines 

that the Contractor has failed to timely submit the required documentation. 
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D. Licensed subcontractors required. All subcontractors used by the Contractor in its 

performance under this Contract shall be duly registered and licensed to practice their 

professions in the Navajo Nation and/or the State in which the Project is located. Use of 

unregistered or unlicensed subcontractors shall constitute a material breach and the 

Government may terminate this Contract. 

 

6.23 Records; Audits 

 

A. Records; Audits. Pursuant to 12 N.N.C. §352, Contractor shall keep and maintain books, 

records, documents or other materials related to performance under this Contract for a 

period of five (5) calendar years from the date of issuance of final payment under this 

Contract. Upon issuance of a Notice of Audit to Contractor, the Government may audit 

such documents and records any time during the effective period of this Contract, up to the 

five (5) calendar year period following final payment. Contractor agrees to have an 

authorized individual execute and have notarized a release authorizing the Government to 

release the Contractor's ledgers, books, records, documents or other materials related to 

performance under this Contract, as such information may be required by a governmental 

agency under an agreement with the Government for purposes of an audit by such agency 

of such documents and records. Contractor agrees that said executed release shall constitute 

permission for disclosure of information pursuant to 2 N.N.C. §85 (A)(5)(d) and 2 N.N.C. 

§86(C). 

 

ARTICLE 7 – OTHER WORK AT THE SITE 

 

7.1 Related Work at Site 

 

A. Government may perform other work related to the Project at the Site with Government’s 

employees or through other direct contracts therefor, or have other work performed by utility 

owners. If such other work is not noted in the Contract Documents, then: 

 

1. written notice thereof will be given to Contractor prior to starting any such other work; and 

 

2. if Government and Contractor are unable to agree on entitlement to or on the amount or 

extent, if any, of any adjustment in the Contract Price or Contract Times that should be 

allowed as a result of such other work, a Claim may be made therefor as provided in 

Paragraph 10.5. 

 

B. Contractor shall afford each other contractor who is a party to such a direct contract, each 

utility owner, and Government, if Government is performing other work with Government’s 

employees, proper and safe access to the Site, provide a reasonable opportunity for the 

introduction and storage of materials and equipment and the execution of such other work, 

and properly coordinate the Work with theirs. Contractor shall do all cutting, fitting, and 

patching of the Work that may be required to properly connect or otherwise make its several 

parts come together and properly integrate with such other work. Contractor shall not 

endanger any work of others by cutting, excavating, or otherwise altering such work; 
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provided, however, that Contractor may cut or alter others' work with the written consent 

of Construction Manager and the others whose work will be affected. The duties and 

responsibilities of Contractor under this Paragraph are for the benefit of such utility owners 

and other contractors to the extent that there are comparable provisions for the benefit of 

Contractor in said direct contracts between Government and such utility owners and other 

contractors. 

 

C. If the proper execution or results of any part of Contractor’s Work depends upon work 

performed by others under this Article 7, Contractor shall inspect such other work and 

promptly report to Construction Manager in writing any delays, defects, or deficiencies in 

such other work that render it unavailable or unsuitable for the proper execution and results 

of Contractor’s Work. Contractor’s failure to so report will constitute an acceptance of 

such other work as fit and proper for integration with Contractor’s Work except for latent 

defects and deficiencies in such other work. 

 

7.2 Coordination 

 

A. If Government intends to contract with others for the performance of other work on the 

Project at the Site, the following will be set forth in Supplementary Conditions: 

 

1. the individual or entity who will have authority and responsibility for coordination of 

the activities among the various contractors will be identified; 

 

2. the specific matters to be covered by such authority and responsibility will be itemized; and 

 

3. the extent of such authority and responsibilities will be provided. 

 

B. Unless otherwise provided in the Supplementary Conditions, Government shall have sole 

authority and responsibility for such coordination. 

 

7.3 Legal Relationships 

 

A. Paragraphs 7.1.A and 7.2 are not applicable for utilities not under the control of Government. 

 

B. Each other direct contract of Government under Paragraph 7.1.A shall provide that the other 

contractor is liable to Government and Contractor for the reasonable direct delay and 

disruption costs incurred by Contractor as a result of the other contractor’s wrongful actions or 

inactions. 

 

C. Contractor shall be liable to Government and any other contractor under direct contract to 

Government for the reasonable direct delay and disruption costs incurred by such other 

contractor as a result of Contractor’s wrongful action or inactions. 
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ARTICLE 8 – GOVERNMENT’S RESPONSIBILITIES 

 

8.1 Communications to Contractor; Project Supervision 

 

A. Except as otherwise provided in these General Conditions, Government shall issue all 

communications to Contractor through Construction Manager. 

 

B. Project Supervision  

1. Government's Representative. In the performance of work or provision of services 

under this Contract, the Contractor shall at all times be under the supervision and 

direction of the Government's representative named in the Agreement, or his/her 

successor or designee. 

2. Joint supervision and approval. Any cooperative or joint supervision, or joint 

approval authority involving person(s) other than the Government's r epresentative, 

whether Government staff or other person(s), shall be conducted through a duly 

approved and executed cooperative agreement that sets forth the extent of decision-

making, supervision, and approval authority of the Government's representative and 

such other person(s). 

 

8.2 Replacement of Construction Manager 

 

A. In case of termination of the employment of Construction Manager, Government shall appoint 

a Construction Manager to whom Contractor makes no reasonable objection, whose status 

under the Contract Documents shall be that of the former Construction Manager. 

 

8.3 Furnish Data 

 

A. Government shall promptly furnish the data required of Government under the Contract 

Documents. 

 

8.4 Pay When Due 

 

A. Government shall make payments to Contractor when they are due as provided in Paragraphs 

14.2.C and 14.7.C. 

 

8.5 Lands and Easements; Reports and Tests 

 

A. Government’s duties with respect to providing lands and easements and providing engineering 

surveys to establish reference points are set forth in Paragraphs 4.1 and 4.5. Paragraph 4.2 

refers to Government’s identifying and making available to Contractor copies of reports of 

explorations and tests of subsurface conditions and drawings of physical conditions relating 

to existing surface or subsurface structures at the Site. 

 

8.6 Insurance 

 

A. See Paragraph 5.3 herein. 
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8.7 Contract Modifications 

 

A. Government is obligated to execute Contract Modifications as indicated in Paragraph 10.3. 

 

8.8 Inspections, Tests, and Approvals 

 

A. Government’s responsibility with respect to certain inspections, tests, and approvals is set 

forth in Paragraph 13.3.B. 

 

8.9 Limitations on Government’s Responsibilities 

 

A. The Government shall not supervise, direct, or have control or authority over, nor be 

responsible for, Contractor’s means, methods, techniques, sequences, or procedures of 

construction, or the safety precautions and programs incident thereto, or for any failure of 

Contractor to comply with Laws and Regulations applicable to the performance of the Work. 

Government will not be responsible for Contractor’s failure to perform the Work in 

accordance with the Contract Documents. 

 

8.10 Undisclosed Hazardous Environmental Condition 

 

A. Government’s responsibility in respect to an undisclosed Hazardous Environmental 

Condition is set forth in Paragraph 4.6. 

 

8.11 Evidence of Financial Arrangements 

 

A. Upon request of Contractor, Government shall furnish Contractor reasonable evidence that 

financial arrangements have been made to satisfy Government’s obligations under the Contract 

Documents. 

 

8.12 Compliance with Safety Program 

 

A. While at the Site, Government’s employees and representatives shall comply with the specific 

applicable requirements of Contractor’s safety programs of which Government has been 

informed pursuant to Paragraph 6.13.D. 

 

ARTICLE 9 – ENGINEER’S STATUS DURING CONSTRUCTION 

 

9.1 Government’s Representative 

 

A. Engineer will be Government’s technical representative during the construction period. The 

duties and responsibilities and the limitations of authority of Engineer as Government’s 

representative during construction are set forth in the Contract Documents. 

 

9.2 Visits to Site 

 



 

NDOT Contract – Exhibit A – Standard General Conditions 

Rev. 1/10/22  Page 63 

A. Engineer will make visits to the Site at intervals appropriate to the various stages of 

construction as Engineer deems necessary in order to observe as an experienced and qualified 

design professional the progress that has been made and the quality of the various aspects of 

Contractor’s executed Work. Based on information obtained during such visits and 

observations, Engineer, for the benefit of Government, will determine, in general, if the Work 

is proceeding in accordance with the Contract Documents. Engineer will not be required to 

make exhaustive or continuous inspections on the Site to check the quality or quantity of the 

Work. Engineer’s efforts will be directed toward providing for Government a greater degree 

of confidence that the completed Work will conform generally to the Contract Documents. 

On the basis of such visits and observations, Engineer will keep Government informed of 

the progress of the Work and will endeavor to guard Government against defective Work. 

 

B. Engineer’s visits and observations are subject to all the limitations on Engineer’s authority 

and responsibility set forth in Paragraph 9.9. Particularly, but without limitation, during or as 

a result of Engineer’s visits or observations of Contractor’s Work, Engineer will not 

supervise, direct, control, or have authority over or be responsible for Contractor’s means, 

methods, techniques, sequences, or procedures of construction, or the safety precautions and 

programs incident thereto, or for any failure of Contractor to comply with Laws and 

Regulations applicable to the performance of the Work. 

 

9.3 Project Representative 

 

A. If Government and Engineer agree, Engineer will furnish additional staff to assist 

Construction Manager in providing more extensive observation of the Work. The authority 

and responsibilities of any such staff and assistants will be as provided in the 

Supplementary Conditions, and limitations on the responsibilities thereof will be as provided 

in Paragraph 9.9. If Government designates another representative or agent to represent 

Government at the Site who is not Engineer’s consultant, agent or employee, the 

responsibilities and authority and limitations thereon of such other individual or entity will 

be as provided in the Project Specific Supplementary General Conditions (Exhibit B), and 

specifications. 

 

9.4 Authorized Variations in Work 

 

A. Engineer may authorize minor variations in the Work from the requirements of the 

Contract Documents which do not involve an adjustment in the Contract Price or the Contract 

Times and are compatible with the design concept of the completed Project as a 

functioning whole as indicated by the Contract Documents. These may be accomplished by 

a Change Order and will be binding on Government and also on Contractor, who shall 

perform the Work involved promptly. If Government or Contractor believes that a Change 

Order justifies an adjustment in the Contract Price or Contract Times, or both, that adjustment 

will become a Work Change Directive and made in accordance with Article 12 herein. 

 

9.5 Rejecting Defective Work 

 

A. Engineer will have authority to reject Work which Engineer believes to be defective, or 
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that Engineer believes will not produce a completed Project that conforms to the Contract 

Documents or that will prejudice the integrity of the design concept of the completed Project 

as a functioning whole as indicated by the Contract Documents. Engineer will also have 

authority to require special inspection or testing of the Work as provided in Paragraph 13.4, 

whether or not the Work is fabricated, installed, or completed. 

 

9.6 Shop Drawings, Change Orders and Payments 

 

A. In connection with Engineer’s authority, and limitations thereof, as to Shop Drawings and 

Samples, see Paragraph 6.17. 

 

B. In connection with Engineer’s authority, and limitations thereof, as to design calculations 

and design drawings submitted in response to a delegation of professional design services, if 

any, see Paragraph 6.21. 

 

C. In connection with Engineer’s authority as to Change Orders, see Articles 10, 11, and 12. 

 

D. In connection with Engineer’s authority as to Applications for Payment, see Article 14. 

 

9.7 Determinations for Unit Price Work 

 

A. Construction Manager will determine the actual quantities and classifications of Unit Price 

Work performed by Contractor. Engineer will review with Contractor the Construction 

Manager’s preliminary determinations on such matters before rendering a written decision 

thereon (by recommendation of an Application for Payment or otherwise). Construction 

Manager’s written decision thereon will be final and binding (except as modified by Engineer 

to reflect changed factual conditions or more accurate data) upon Government and Contractor, 

subject to the provisions of Paragraph 10.5. 

 

9.8 Decisions on Requirements of Contract Documents and Acceptability of Work 

 

A. Construction Manager will be the initial interpreter of the requirements of the Contract 

Documents and judge of the acceptability of the Work thereunder. All matters in question 

and other matters between Government and Contractor arising prior to the date final payment 

is due relating to the acceptability of the Work, and the interpretation of the requirements of 

the Contract Documents pertaining to the performance of the Work, will be referred initially 

to Engineer in writing within 30 days of the event giving rise to the question. 

 

B. Engineer will, with reasonable promptness, render a written decision on the issue referred. 

If Government or Contractor believes that any such decision entitles them to an adjustment in 

the Contract Price or Contract Times or both, a modification shall be pursued in accordance 

with Article 12 herein. 

 

C. Engineer’s written decision on the issue referred will be final and binding on Government and 

Contractor. 
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D. When functioning as interpreter and judge under this Paragraph 9.8, Engineer will not 

show partiality to Government or Contractor and will not be liable in connection with any 

interpretation or decision rendered in good faith in such capacity. 

 

9.9 Limitations on Engineer’s Authority and Responsibilities 

 

A. Neither Engineer’s authority or responsibility under this Article 9 or under any other provision 

of the Contract Documents nor any decision made by Engineer in good faith either to exercise 

or not exercise such authority or responsibility or the undertaking, exercise, or performance 

of any authority or responsibility by Engineer shall create, impose, or give rise to any duty 

in contract, tort, or otherwise owed by Engineer to Contractor, any Subcontractor, any 

Supplier, any other individual or entity, or to any surety for or employee or agent of any of 

them. 

 

B. Engineer will not supervise, direct, control, or have authority over or be responsible for 

Contractor’s means, methods, techniques, sequences, or procedures of construction, or the 

safety precautions and programs incident thereto, or for any failure of Contractor to comply 

with Laws and Regulations applicable to the performance of the Work. Engineer will not be 

responsible for Contractor’s failure to perform the Work in accordance with the Contract 

Documents. 

 

C. Engineer will not be responsible for the acts or omissions of Contractor or of any 

Subcontractor, any Supplier, or of any other individual or entity performing any of the Work. 

 

D. Engineer’s review of the final Application for Payment and accompanying documentation and 

all maintenance and operating instructions, schedules, guarantees, bonds, certificates of 

inspection, tests and approvals, and other documentation required to be delivered by 

Paragraph 14.7, will only be to determine generally that their content complies with the 

requirements of, and in the case of certificates of inspections, tests, and approvals that the 

results certified indicate compliance with, the Contract Documents. 

 

E. The limitations upon authority and responsibility set forth in this Paragraph 9.9 shall also 

apply to additional staff, if any, and assistants, if any. 

 

9.10 Compliance with Safety Program 

 

A. While at the Site, Engineer’s employees and representatives shall comply with the specific 

applicable requirements of Contractor’s safety programs of which Engineer has been 

informed pursuant to Paragraph 6.13.D. 

 

ARTICLE 10 – CHANGES IN THE WORK; CLAIMS 

 

10.1 Authorized Changes in the Work 

 

A. Without invalidating the Contract and without notice to any surety, Government may, at any 

time or from time to time, order additions, deletions, or revisions in the Work by a Change 
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Order, or a Work Change Directive. Upon receipt of any such document, Contractor shall 

promptly proceed with the Work involved which will be performed under the applicable 

conditions of the Contract Documents (except as otherwise specifically provided). 

 

B. If any such change causes an increase or decrease in the cost of, or the time required for, 

performance of any part of the work under this contract, whether or not changed by the order, 

the Government shall make an equitable adjustment in the contract price, the delivery 

schedule, or both, and shall modify the contract.  

 

C. The Contractor must assert its right to an adjustment within 30 days from the date of receipt 

of the written order. However, if the Government decides that the facts justify it, the 

Government may receive and act upon a proposal submitted before final payment of the 

contract.  

 

D. If the Contractor's proposal includes the cost of property made obsolete or excess by the 

change, the Government shall have the right to prescribe the manner of the disposition of the 

property. 

 

E. If Government and Contractor are unable to agree on entitlement to, or on the amount or extent, 

if any, of an adjustment in the Contract Price or Contract Times, or both, that should be 

allowed as a result of a Work Change Directive, they shall follow the procedures of Article 16 

herein. 

 

10.2 Unauthorized Changes in the Work 

 

A. Contractor shall not be entitled to an increase in the Contract Price or an extension of the 

Contract Times with respect to any work performed that is not required by the Contract 

Documents as amended, modified, or supplemented as provided in Paragraph 3.4, except 

in the case of an emergency as provided in Paragraph 6.16 or in the case of uncovering 

Work as provided in Paragraph 13.4.D. 

 

10.3 Execution of Contract Modifications 

 

A. Government and Contractor shall execute appropriate Contract Modifications in accordance 

with Article 12. 

 

1. changes in the Work which are: (i) ordered by Government pursuant to Paragraph 

10.1.A, (ii) required because of acceptance of defective Work under Paragraph 13.8.A 

or Government’s correction of defective Work under Paragraph 13.9, or (iii) agreed to by 

the parties; 

 

2. changes in the Contract Price or Contract Times which are agreed to by the parties, 

including any undisputed sum or amount of time for Work actually performed in 

accordance with a Work Change Directive. 

 

10.4 Notification to Surety 
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A. If the provisions of any bond require notice to be given to a surety of any change affecting 

the general scope of the Work or the provisions of the Contract Documents (including, but not 

limited to, Contract Price or Contract Times), the giving of any such notice will be 

Contractor’s responsibility. The amount of each applicable bond will be adjusted to reflect 

the effect of any such change. 

 

10.5 Claims 

 

A. As provided for in Article 12 and Article 16 herein. 

 

ARTICLE 11 – COST OF THE WORK; ALLOWANCES; UNIT PRICE WORK 

 

11.1 Cost of the Work 

 

A. Costs Included: The term Cost of the Work means the sum of all costs, except those excluded 

in Paragraph 11.1.B, necessarily incurred and paid by Contractor in the proper performance 

of the Work. When the value of any Work covered by a Contract Modification or when 

a Claim for an adjustment in Contract Price is determined on the basis of Cost of the 

Work, the costs to be reimbursed to Contractor will be only those additional or incremental 

costs required because of the change in the Work or because of the event giving rise to the 

Claim. Except as otherwise may be agreed to in writing by Government, such costs shall be 

in amounts no higher than those prevailing in the locality of the Project, shall not include 

any of the costs itemized in Paragraph 11.1.B, and shall include only the following items: 

 

1. Payroll costs for employees in the direct employ of Contractor in the performance of 

the Work under schedules of job classifications agreed upon by Government and 

Contractor. Such employees shall include, without limitation, superintendents, foremen, 

and other personnel employed full time on the Work. Payroll costs for employees not 

employed full time on the Work shall be apportioned on the basis of their time spent 

on the Work. Payroll costs shall include, but not be limited to, salaries and wages plus 

the cost of fringe benefits, which shall include social security contributions, 

unemployment, excise, and payroll taxes, workers’ compensation, health and 

retirement benefits, bonuses, sick leave, vacation and holiday pay applicable thereto. 

The expenses of performing Work outside of regular working hours, on Saturday, 

Sunday, or legal holidays, shall be included in the above to the extent authorized by 

Government. 

 

2. Cost of all materials and equipment furnished and incorporated in the Work, including 

costs of transportation and storage thereof, and Suppliers’ field services required in 

connection therewith. All cash discounts shall accrue to Contractor unless Government 

deposits funds with Contractor with which to make payments, in which case the cash 

discounts shall accrue to Government. All trade discounts, rebates and refunds and returns 

from sale of surplus materials and equipment shall accrue to Government, and Contractor 

shall make provisions so that they may be obtained. 
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3. Payments made by Contractor to Subcontractors for Work performed by Subcontractors. 

If required by Government, Contractor shall obtain competitive bids from Subcontractors 

acceptable to Government and Contractor and shall deliver such bids to Government, who 

will then determine, with the advice of Engineer, which bids, if any, will be acceptable. If 

any subcontract provides that the Subcontractor is to be paid on the basis of Cost of 

the Work plus a fee, the Subcontractor’s Cost of the Work and fee shall be 

determined in the same manner as Contractor’s Cost of the Work and fee as provided 

in this Paragraph 11.1. 

 

4. Costs of special consultants (including but not limited to engineers, architects, testing 

laboratories, surveyors, attorneys, and accountants) employed for services specifically 

related to the Work. 

 

5. Supplemental costs including the following: 

 

a. The proportion of necessary transportation, travel, and subsistence expenses of 

Contractor’s employees incurred in discharge of duties connected with the Work. 

 

b. Cost, including transportation and maintenance, of all materials, supplies, 

equipment, machinery, appliances, office, and temporary facilities at the Site, and 

hand tools not owned by the workers, which are consumed in the performance of 

the Work, and cost, less market value, of such items used but not consumed which 

remain the property of Contractor. 

 

c. Rentals of all construction equipment and machinery, and the parts thereof whether 

rented from Contractor or others in accordance with rental agreements approved by 

Government with the advice of Engineer, and the costs of transportation, loading, 

unloading, assembly, dismantling, and removal thereof. All such costs shall be in 

accordance with the terms of said rental agreements. The rental of any such 

equipment, machinery, or parts shall cease when the use thereof is no longer necessary 

for the Work. 

 

d. Sales, consumer, use, and other similar taxes related to the Work, and for which 

Contractor is liable, as imposed by Laws and Regulations. 

 

e. Deposits lost for causes other than negligence of Contractor, any Subcontractor, 

or anyone directly or indirectly employed by any of them or for whose acts any of 

them may be liable, and royalty payments and fees for permits and licenses. 

 

f. Losses and damages (and related expenses) caused by damage to the Work, not 

compensated by insurance or otherwise, sustained by Contractor in connection with 

the performance of the Work, provided such losses and damages have resulted 

from causes other than the negligence of Contractor, any Subcontractor, or anyone 

directly or indirectly employed by any of them or for whose acts any of them may 

be liable. Such losses shall include settlements made with the written consent and 

approval of Government. No such losses, damages, and expenses shall be included 
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in the Cost of the Work for the purpose of determining Contractor’s fee. 

 

g. The cost of utilities, fuel, and sanitary facilities at the Site. 

 

h. Minor expenses such as long distance telephone calls, telephone service at the Site, 

express and courier services, and similar petty cash items in connection with the 

Work. 

 

i. The cost of premiums for all bonds and insurance, Contractor is required by the 

Contract Documents to purchase and maintain. 

 

B. Costs Excluded: The term Cost of the Work shall not include any of the following items: 

 

1. Payroll costs and other compensation of Contractor’s officers, executives, principals 

(of partnerships and sole proprietorships), general managers, safety managers, 

engineers, architects, estimators, attorneys, auditors, accountants, purchasing and 

contracting agents, expediters, timekeepers, clerks, and other personnel employed by 

Contractor, whether at the Site or in Contractor’s principal or branch office for general 

administration of the Work and not specifically included in the agreed upon schedule 

of job classifications referred to in Paragraph 11.1.A.1 or specifically covered by 

Paragraph 11.1.A.4, all of which are to be considered administrative costs covered by 

the Contractor’s fee. 

 

2. Expenses of Contractor’s principal and branch offices other than Contractor’s office at 

the Site. 

 

3. Any part of Contractor’s capital expenses, including interest on Contractor’s capital 

employed for the Work and charges against Contractor for delinquent payments. 

 

4. Costs due to the negligence of Contractor, any Subcontractor, or anyone directly or 

indirectly employed by any of them or for whose acts any of them may be liable, 

including but not limited to, the correction of defective Work, disposal of materials 

or equipment wrongly supplied, and making good any damage to property. 

 

5. Other overhead or general expense costs of any kind and the costs of any item not 

specifically and expressly included in Paragraphs 11.1.A. 

 

C. Contractor’s Fee: When all the Work is performed on the basis of cost-plus, Contractor’s 

fee shall be determined as set forth in the Agreement. When the value of any Work covered 

by a Contract Modification or when a Claim for an adjustment in Contract Price is determined 

on the basis of Cost of the Work, Contractor’s fee shall be determined as set forth in Paragraph 

12.1. 

 

D. Documentation: Whenever the Cost of the Work for any purpose is to be determined pursuant 

to Paragraphs 11.1.A and 11.1.B, Contractor will establish and maintain records thereof in 

accordance with generally accepted accounting practices and submit in a form acceptable 
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to Construction Manager an itemized cost breakdown together with supporting data (see 

Paragraph 12.1.D for further detail). 

 

11.2 Allowances 

 

A. It is understood that Contractor has included in the Contract Price all allowances so named in 

the Contract Documents and shall cause the Work so covered to be performed for such sums 

and by such persons or entities as may be acceptable to Government and Engineer. 

 

B. Contingency Allowance: 

 

1. Contractor agrees that a contingency allowance, if any, is for the sole use of Government 

to cover unanticipated costs. 

 

C. Prior to final payment, an appropriate Contract Modification will be issued as recommended 

by Construction Manager to reflect actual amounts due Contractor on account of Work 

covered by allowances, and the Contract Price shall be correspondingly adjusted. 

 

11.3 Unit Price Work 

 

A. Where the Contract Documents provide that all or part of the Work is to be Unit Price 

Work, initially the Contract Price will be deemed to include for all Unit Price Work an amount 

equal to the sum of the unit price for each separately identified item of Unit Price 

Work times the estimated quantity of each item as indicated in the Agreement. 

 

B. The estimated quantities of items of Unit Price Work are not guaranteed and are solely for 

the purpose of comparison of Bids and determining an initial Contract Price. Determinations 

of the actual quantities and classifications of Unit Price Work performed by Contractor will 

be made by Construction Manager subject to the provisions of Paragraph 9.7. 

 

C. Each unit price will be deemed to include an amount considered by Contractor to be adequate 

to cover Contractor’s overhead, profit, bonding, labor, materials, incidentals, and all applicable 

permits for each separately identified item. 

 

D. Government or Contractor may seek to adjust the Contract Price in accordance with Article 

12, if: 

 

1. the quantity of any item of Unit Price Work performed by Contractor differs materially 

and significantly from the estimated quantity of such item indicated in the Agreement; and 

 

2. there is no corresponding adjustment with respect to any other item of Work; and 

 

3. Contractor believes that Contractor is entitled to an increase in Contract Price as a result 

of having incurred additional expense or Government believes that Government is 

entitled to a decrease in Contract Price and the parties are unable to agree as to the 

amount of any such increase or decrease. 
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4. Variation in Estimated Quantities: If the quantity of a unit-priced item in this contract is 

an estimated quantity and the actual quantity of the unit-priced item varies more than 15 

percent above or below the estimated quantity, an equitable adjustment in the contract 

price shall be made upon demand of either party. The equitable adjustment in the unit 

price shall only include added overhead, profit, bonding, and taxes (as used in the original 

bid) unless the Contractor can justify other allowable costs as approved by the 

Government.  Bid Items based on Lump sum, and man-hours are not subject to the 

requirements in this paragraph. The equitable adjustment shall be based upon any increase 

or decrease in costs due solely to the variation above 115 percent or below 85 percent of 

the estimated quantity. If the quantity variation is such as to cause an increase in the time 

necessary for completion, the Contractor may request, in writing, an extension of time, to 

be received by the Government within 10 days from the beginning of the delay, or within 

such further period as may be granted by the Government before the date of final 

settlement of the contract (see Paragraph 12.3 for further detail). 

 

ARTICLE 12 – CHANGE OF CONTRACT PRICE; CHANGE OF CONTRACT TIMES 

 

12.1 Amendments; Contract Modifications 

 

A. Written modification required. Any revisions, amendments, addendums, alterations, 

contract modifications, increases in payment over and above the Original Contract 

Amount, or changes whatsoever to any provision of the Contract shall be made only by 

a duly approved written agreement, deemed a modification signed by the signatories of 

the Agreement or their authorized designee. 

 

B. Prior approval required. The Government's authorized representative shall determine that 

the modification is reasonably related to the scope of work for the project; all 

modifications must be approved in writing by the Government's representative prior to 

consideration and execution by the Government signatory. 

 

C. 20% Limitation if Bid used. If the Original Contract Amount is based on a "Bid" 

submitted by the Contractor and accepted by the Government, pursuant to 2 N.N.C. 

§223(F), such modifications shall not exceed, in the aggregate, twenty percent (20%) of 

the accepted Bid. 

 

D. Cost Breakdown. The Contractor, in connection with any proposal he makes for a contract 

modification, shall upon request furnish a price breakdown, itemized along with a complete 

breakdown of the original unit bid price as requested by the Government.  Unless otherwise 

directed, the breakdown shall be in sufficient detail to permit an analysis of all material, 

labor, equipment, subcontract, and overhead costs, as well as profit, and shall cover all work 

involved in the modification, whether such work was deleted, added, or changed.  Any 

amount claimed for subcontractors shall be supported by a similar price breakdown.  In 

addition, if the proposal includes a time extension, a justification thereof shall also be 

furnished.  The proposal, together with the price breakdown and time extension justification, 

shall be furnished by the date specified in the request. 
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12.2 Change of Contract Times 

 

A. The working days allowed for the performance of the contract is based on the Contractor’s 

schedule for the work to be performed. The working days required to complete the work, as 

specified, takes into consideration normal weather conditions for the project area.  

Shutdowns due to inclement weather conditions, including winter suspension(s), and 

holidays shall be requested by the Contractor and approved by the Construction Manager. 

 

B. Any adjustment of the Contract Times may only be changed by a Contract Modification. Any 

Claim for an adjustment in the Contract Times will be determined in accordance with the 

provisions of this Article 12. 

 

12.3 Delays 

 

A. Where Contractor is prevented from completing any part of the Work within the Contract 

Times due to delay beyond the control of Contractor, the Contract Times will be extended in 

an amount equal to the time lost due to such delay if a Claim is made therefor as provided 

in Paragraph 12.2. Delays beyond the control of Contractor shall include, but not be limited 

to, acts or neglect by Government, acts or neglect of utility owners or other contractors 

performing other work as contemplated by Article 7, fires, floods, epidemics, abnormal weather 

conditions, or acts of God. 

 

B. If Government, Engineer, or other contractors or utility owners performing other work for 

Government as contemplated by Article 7, or anyone for whom Government is responsible, 

delays, disrupts, or interferes with the performance or progress of the Work, then Contractor 

shall be entitled to an equitable adjustment in the Contract Price or the Contract Times, or 

both. Contractor’s entitlement to an adjustment of the Contract Times is conditioned on 

such adjustment being essential to Contractor’s ability to complete the Work within the 

Contract Times. 

 

C. If Contractor is delayed in the performance or progress of the Work by fire, flood, 

epidemic, abnormal weather conditions, acts of God, acts or failures to act of utility owners 

not under the control of Government, or other causes not the fault of and beyond control of 

Government and Contractor, then Contractor shall be entitled to an equitable adjustment in 

Contract Times, if such adjustment is essential to Contractor’s ability to complete the Work 

within the Contract Times. Time extensions because of weather conditions shall not be granted 

except in cases of unusually severe/abnormal weather unanticipated by this contract. The 

Contractor shall be required to obtain and submit, to the Government, climatological data for 

the area of the project, covering at least a ten-year period, to receive consideration for any 

contention of unusually severe/abnormal weather and time extension. Such an adjustment 

shall be Contractor’s sole and exclusive remedy for the delays described in this Paragraph 

12.3.C. 

 

D. Government, Engineer, and their officers, directors, members, partners, employees, agents, 

consultants, or subcontractors shall not be liable to Contractor for any claims, costs, 
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losses, or damages (including but not limited to all fees and charges of engineers, architects, 

attorneys, and other professionals and all court or arbitration or other dispute resolution costs) 

sustained by Contractor on or in connection with any other project or anticipated project. 

 

E. Contractor shall not be entitled to an adjustment in Contract Price or Contract Times for 

delays within the control of Contractor. Delays attributable to and within the control of a 

Subcontractor or Supplier shall be deemed to be delays within the control of Contractor. 

 

ARTICLE 13 – TESTS AND INSPECTIONS; CORRECTION, REMOVAL OR ACCEPTANCE 

OF DEFECTIVE WORK 

 

13.1 Notice of Defects 

 

A. Prompt notice of all defective Work of which Government or Engineer has actual knowledge 

will be given to Contractor. Defective Work may be rejected, corrected, or accepted as 

provided in this Article 13. 

 

13.2 Access to Work 

 

A. Government, Engineer, their consultants and other representatives and personnel of 

Government, independent testing laboratories, and governmental agencies with jurisdictional 

interests will have access to the Site and the Work at reasonable times for their observation, 

inspection, and testing. Contractor shall provide them proper and safe conditions for such 

access and advise them of Contractor’s safety procedures and programs so that they may 

comply therewith as applicable. 

 

13.3 Tests and Inspections 

 

A. Contractor shall give Construction Manager timely notice of readiness of the Work for all 

required inspections, tests, or approvals and shall cooperate with inspection and testing 

personnel to facilitate required inspections or tests. 

 

B. Government shall employ and pay for the services of an independent testing laboratory to 

perform all Quality Assurance inspections, tests, or approvals required by the Contract 

Documents except: 

 

1. for inspections, tests, or approvals covered by Paragraphs 13.3.C and 13.3.D below; 

 

2. that costs incurred in connection with tests or inspections conducted pursuant to 

Paragraph 13.4.B shall be paid as provided in Paragraph 13.4.C; and 

 

3. as otherwise specifically provided in the Contract Documents. 

 

C. If Laws or Regulations of any public body having jurisdiction require any Work (or part 

thereof) specifically to be inspected, tested, or approved by an employee or other 

representative of such public body, Contractor shall assume full responsibility for arranging 
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and obtaining such inspections, tests, or approvals, pay all costs in connection therewith, 

and furnish Construction Manager the required certificates of inspection or approval. 

 

D. Contractor shall be responsible for all Quality Control of the work by arranging and obtaining 

and shall pay all costs in connection with the acceptance of materials, mix designs, or 

equipment submitted for approval prior to Contractor’s purchase thereof for incorporation in 

the Work. Such inspections, tests, or approvals shall be performed by organizations 

acceptable to Government and Engineer. See Special Contract Requirements, Exhibit C for the 

Furnishing of Contractor Field Testing Laboratory (if required by the contract). 

 

E. If any Work (or the work of others) that is to be inspected, tested, or approved is covered 

by Contractor without written concurrence of Construction Manager, Contractor shall, if 

requested by Construction Manager, uncover such Work for observation. 

 

F. Uncovering Work as provided in Paragraph 13.3.E shall be at Contractor’s expense 

unless Contractor has given Construction Manager timely notice of Contractor’s intention 

to cover the same and Construction Manager has not acted with reasonable promptness in 

response to such notice. 

 

13.4 Uncovering Work 

 

A. If any Work is covered contrary to the written request of Construction Manager, it must, 

if requested by Construction Manager, be uncovered for Construction Manager’s observation 

and replaced at Contractor’s expense. 

 

B. If Construction Manager considers it necessary or advisable that covered Work be observed 

by Engineer or inspected or tested by others, Contractor, at Construction Manager’s request, 

shall uncover, expose, or otherwise make available for observation, inspection, or testing 

as Engineer may require, that portion of the Work in question, furnishing all necessary labor, 

material, and equipment. 

 

C. If it is found that the uncovered Work is defective, Contractor shall pay all claims, costs, 

losses, and damages (including but not limited to all fees and charges of engineers, architects, 

attorneys, and other professionals and all court or arbitration or other dispute resolution costs) 

arising out of or relating to such uncovering, exposure, observation, inspection, and testing, 

and of satisfactory replacement or reconstruction (including but not limited to all costs of 

repair or replacement of work of others); and Government shall be entitled to an appropriate 

decrease in the Contract Price. If the parties are unable to agree as to the amount thereof, 

Government may make a Claim therefor as provided in Paragraph 10.5. 

 

D. If the uncovered Work is not found to be defective, Contractor shall be allowed an increase in 

the Contract Price or an extension of the Contract Times, or both, directly attributable 

to such uncovering, exposure, observation, inspection, testing, replacement, and 

reconstruction. If the parties are unable to agree as to the amount or extent thereof, 

Contractor may make a Claim therefor as provided in Paragraph 10.5. 
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13.5 Government May Stop the Work 

 

A. If the Work is defective, or Contractor fails to supply sufficient skilled workers or 

suitable materials or equipment, or fails to perform the Work in such a way that the completed 

Work will conform to the Contract Documents, Government may order Contractor to stop 

the Work, or any portion thereof, until the cause for such order has been eliminated; however, 

this right of Government to stop the Work shall not give rise to any duty on the part of 

Government to exercise this right for the benefit of Contractor, any Subcontractor, any 

Supplier, any other individual or entity, or any surety for, or employee or agent of any of them. 

 

13.6 Correction or Removal of Defective Work 

 

A. Promptly after receipt of written notice, Contractor shall correct all defective Work, whether 

or not fabricated, installed, or completed, or, if the Work has been rejected by Construction 

Manager, remove it from the Project and replace it with Work that is not defective. 

Contractor shall pay all claims, costs, losses, and damages (including but not limited to all 

fees and charges of engineers, architects, attorneys, and other professionals and all court or 

arbitration or other dispute resolution costs) arising out of or relating to such correction or 

removal (including but not limited to all costs of repair or replacement of work of others). 

 

B. When correcting defective Work under the terms of this Paragraph 13.6 or Paragraph 13.7, 

Contractor shall take no action that would void or otherwise impair Government’s special 

warranty and guarantee, if any, on said Work. 

 

13.7 Correction Period 

 

A. If within one year after the date of Substantial Completion (or such longer period of time as 

may be prescribed by the terms of any applicable special guarantee required by the Contract 

Documents) or by any specific provision of the Contract Documents, any Work is found to 

be defective, or if the repair of any damages to the land or areas made available for 

Contractor’s use by Government or permitted by Laws and Regulations as contemplated in 

Paragraph 6.11.A is found to be defective, Contractor shall promptly, without cost to 

Government and in accordance with Government’s written instructions: 

 

1. repair such defective land or areas; or 

 

2. correct such defective Work; or 

 

3. if the defective Work has been rejected by Government, remove it from the Project and 

replace it with Work that is not defective, and 

 

4. satisfactorily correct or repair or remove and replace any damage to other Work, to the 

work of others or other land or areas resulting therefrom. 

 

B. If Contractor does not promptly comply with the terms of Government’s written instructions, 

or in an emergency where delay would cause serious risk of loss or damage, Government may 
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have the defective Work corrected or repaired or may have the rejected Work removed and 

replaced. All claims, costs, losses, and damages (including but not limited to all fees and 

charges of engineers, architects, attorneys, and other professionals and all court or arbitration 

or other dispute resolution costs) arising out of or relating to such correction or repair or 

such removal and replacement (including but not limited to all costs of repair or replacement 

of work of others) will be paid by Contractor. 

 

C. In special circumstances where a particular item of equipment is placed in continuous 

service before Substantial Completion of all the Work, the correction period for that item may 

start to run from an earlier date if so provided in the Specifications. 

 

D. Where defective Work (and damage to other Work resulting therefrom) has been corrected 

or removed and replaced under this Paragraph 13.7, the correction period hereunder with 

respect to such Work will be extended for an additional period of one year after such 

correction or removal and replacement has been satisfactorily completed. 

 

E. Contractor’s obligations under this Paragraph 13.7 are in addition to any other obligation 

or warranty. The provisions of this Paragraph 13.7 shall not be construed as a substitute for, 

or a waiver of, the provisions of any applicable statute of limitation or repose. 

 

13.8 Acceptance of Defective Work 

 

A. If, instead of requiring correction or removal and replacement of defective Work, 

Government (and, prior to Construction Manager’s recommendation of final payment, 

Construction Manager) prefers to accept it, Government may do so. Contractor shall pay all 

claims, costs, losses, and damages (including but not limited to all fees and charges of 

engineers, architects, attorneys, and other professionals and all court or arbitration or 

other dispute resolution costs) attributable to Government’s evaluation of and 

determination to accept such defective Work (such costs to be approved by Construction 

Manager as to reasonableness) and for the diminished value of the Work to the extent not 

otherwise paid by Contractor pursuant to this sentence. If any such acceptance occurs prior 

to Construction Manager’s recommendation of final payment, a Contract Modification will 

be issued incorporating the necessary revisions in the Contract Documents with respect to 

the Work, and Government shall be entitled to an appropriate decrease in the Contract Price, 

reflecting the diminished value of Work so accepted. If the parties are unable to agree as to 

the amount thereof, Government may make a Claim as provided in Article 16 herein. If the 

acceptance occurs after such recommendation, an appropriate amount will be paid by 

Contractor to Government. 

 

13.9 Government May Correct Defective Work 

 

A. If Contractor fails within a reasonable time after written notice from Construction Manager to 

correct defective Work, or to remove and replace rejected Work as required by 

Construction Manager in accordance with Paragraph 13.6.A, or if Contractor fails to perform 

the Work in accordance with the Contract Documents, or if Contractor fails to comply with 

any other provision of the Contract Documents, Government may, after seven days written 
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notice to Contractor, correct, or remedy any such deficiency. 

 

B. In exercising the rights and remedies under this Paragraph 13.9, Government shall proceed 

expeditiously. In connection with such corrective or remedial action, Government may 

exclude Contractor from all or part of the Site, take possession of all or part of the Work 

and suspend Contractor’s services related thereto, take possession of Contractor’s tools, 

appliances, construction equipment and machinery at the Site, and incorporate in the Work 

all materials and equipment stored at the Site or for which Government has paid 

Contractor but which are stored elsewhere. Contractor shall allow Government, 

Government’s representatives, agents and employees, Government’s other contractors, and 

Engineer and Engineer’s consultants access to the Site to enable Government to exercise the 

rights and remedies under this Paragraph. 

 

C. All claims, costs, losses, and damages (including but not limited to all fees and charges 

of engineers, architects, attorneys, and other professionals and all court or arbitration or other 

dispute resolution costs) incurred or sustained by Government in exercising the rights and 

remedies under this Paragraph 13.9 will be charged against Contractor, and a Contract 

Modification will be issued incorporating the necessary revisions in the Contract Documents 

with respect to the Work; and Government shall be entitled to an appropriate decrease in the 

Contract Price. If the parties are unable to agree as to the amount of the adjustment, 

Government may make a Claim therefor as provided in Article 16 herein. Such claims, 

costs, losses and damages will include but not be limited to all costs of repair, or replacement 

of work of others destroyed or damaged by correction, removal, or replacement of Contractor’s 

defective Work. 

 

D. Contractor shall not be allowed an extension of the Contract Times because of any delay in 

the performance of the Work attributable to the exercise by Government of Government’s 

rights and remedies under this Paragraph 13.9. 

 

ARTICLE 14 – PAYMENTS TO CONTRACTOR AND COMPLETION 

 

14.1 Schedule of Values- 

 

A. The Schedule of Values established as provided in Paragraph 2.7.A will serve as the basis 

for progress payments and will be incorporated into a form of Application for Payment 

acceptable to Construction Manager. Progress payments on account of Unit Price Work will 

be based on the number of units completed in place and accepted. 

 

14.2 Progress Payments 

 

A. Applications for Payments: 

 

1. At least 20 days before the date established in the Agreement for each progress payment 

(but not more often than once a month), Contractor shall submit to Construction 

Manager for review an Application for Payment filled out and signed by Contractor 

covering the Work completed as of the date of the Application and accompanied by 
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such supporting documentation (i.e. the Government’s receiving reports per FP Section 

109.08(d)) as is required by the Contract Documents. If payment is requested on the 

basis of materials and equipment not incorporated in the Work but delivered and 

suitably stored at the Site or at another location agreed to in writing, the Application for 

Payment shall also be accompanied by a bill of sale, invoice, or other documentation 

warranting that Government has received the materials and equipment free and clear 

of all Liens and evidence that the materials and equipment are covered by appropriate 

property insurance or other arrangements to protect Government’s interest therein, all 

of which must be satisfactory to Government. 

 

2. Beginning with the second Application for Payment, each Application shall include 

an affidavit of Contractor stating that all previous progress payments received on account 

of the Work have been applied on account to discharge Contractor’s legitimate 

obligations associated with prior Applications for Payment (see Section 109.08(c)(17) of 

Exhibit F for certification language). 

 

3. The amount of retainage with respect to progress payments will be as stipulated in 

Paragraph 14.2.D. 

 

4. The Taxes applied with respect to progress payments will be as stipulated in Article 6.10 

herein. 

 

B. Review of Applications: 

 

1. Construction Manager will, within 14 days after receipt of each Application for Payment, 

either indicate in writing a recommendation of payment and present the Application to 

Government or return the Application to Contractor indicating in writing Engineer’s 

reasons for refusing to recommend payment. In the latter case, Contractor may make the 

necessary corrections and resubmit the Application. 

 

2. Construction Manager’s recommendation of any payment requested in an Application 

for Payment will constitute a representation by Government, based on Engineer’s/ 

Construction Manager’s observations of the executed Work as experienced and qualified 

design professionals, and on Construction Manager’s review of the Application for 

Payment and the accompanying data and schedules, that to the best of Construction 

Manager’s knowledge, information, and belief: 

 

a. the Work has progressed to the point indicated; 

 

b. the quality of the Work is generally in accordance with the Contract Documents 

(subject to an evaluation of the Work as a functioning whole prior to or upon 

Substantial Completion, the results of any subsequent tests called for in the Contract 

Documents, a final determination of quantities and classifications for Unit Price Work 

under Paragraph 9.7, and any other qualifications stated in the recommendation); and 

 

c. the conditions precedent to Contractor’s being entitled to such payment appear to 
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have been fulfilled in so far as it is Construction Manager’s responsibility to observe 

the Work. 

 

3. By recommending any such payment Construction Manager will not thereby be deemed 

to have represented that: 

 

a. inspections made to check the quality or the quantity of the Work as it has been 

performed have been exhaustive, extended to every aspect of the Work in progress, 

or involved detailed inspections of the Work beyond the responsibilities specifically 

assigned to Construction Manager in the Contract Documents; or 

 

b. there may not be other matters or issues between the parties that might entitle 

Contractor to be paid additionally by Government or entitle Government to withhold 

payment to Contractor. 

 

4. Neither Construction Manager’s review of Contractor’s Work for the purposes of 

recommending payments nor Construction Manager’s recommendation of any payment, 

including final payment, will impose responsibility on Construction Manager: 

 

a. to supervise, direct, or control the Work, or 

 

b. for the means, methods, techniques, sequences, or procedures of construction, or 

the safety precautions and programs incident thereto, or 

 

c. for Contractor’s failure to comply with Laws and Regulations applicable to 

Contractor’s performance of the Work, or 

 

d. to make any examination to ascertain how or for what purposes Contractor has used 

the moneys paid on account of the Contract Price, or 

 

e. to determine that title to any of the Work, materials, or equipment has passed to 

Government free and clear of any Liens. 

 

5. Construction Manager may refuse to recommend the whole or any part of any payment 

if, in Construction Manager’s opinion, it would be incorrect to make the 

representations stated in Paragraph 14.2.B.2. Construction Manager may also refuse to 

recommend any such payment or, because of subsequently discovered evidence or the 

results of subsequent inspections or tests, revise or revoke any such payment 

recommendation previously made, to such extent as may be necessary in Construction 

Manager’s opinion to protect Government from loss because: 

 

a. the Work is defective, or completed Work has been damaged, requiring correction 

or replacement; 

 

b. the Contract Price has been reduced by Contract Modifications; 
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c. Government has been required to correct defective Work or complete Work in 

accordance with Paragraph 13.9; or 

 

d. Construction Manager has actual knowledge of the occurrence of any of the events 

enumerated in Paragraph 15.2.A. 

 

C. Payment Becomes Due: 

 

1. Thirty (30) calendar days after presentation of the Application for Payment to Government 

with Construction Manager’s recommendation, the amount recommended will (subject 

to the provisions of Paragraph 14.2.D and 14.2.E) become due, and when due will be 

paid by Government to Contractor. 

 

D. Retainage: 

 

1. Percentage withheld. Contractor agrees that the Government shall withhold ten 

percent (10%) of the payment due under each invoice submitted to the 

Government, as Retainage. If Paragraph 5.1.C herein applies, the retainage shall 

be fifty percent (50%). 

 

E. Reduction in Payment; Debts Owed; Right to Offset: 

 

1. Government may refuse to make payment of the full amount recommended by 

Construction Manager because: 

 

a. Debts Owed; Right to Offset. The Contractor acknowledges that pursuant to the 

Navajo Business and Procurement Act, l2 N.N.C.§§l501 et.seq., the Contractor, 

in its present form or in any other identifiable capacity as an individual, business, 

corporation, partnership, or other entity, is eligible to do business with the "Navajo 

Nation" as defined in 12 N.N.C.§1503(A). Contractor further acknowledges that 

if the Contractor has an outstanding money judgment against it in favor of the 

Government, or there exists a delinquent accounts receivable debt which is due 

and owing to the Government by Contractor, then the Government may, upon due 

notice to the Contractor, offset its money claim against any amount owed for work 

performed or services provided under this Contract. 

 

b. claims have been made against Government on account of Contractor’s performance 

or furnishing of the Work; 

 

c. Liens have been filed in connection with the Work, except where Contractor has 

delivered a specific bond satisfactory to Government to secure the satisfaction and 

discharge of such Liens; or 

 

d. Government has actual knowledge of the occurrence of any of the events 

enumerated in Paragraphs 14.2.B.5.a through 14.2.B.5.c or Paragraph 15.2.A. 

 



 

NDOT Contract – Exhibit A – Standard General Conditions 

Rev. 1/10/22  Page 81 

2. If Government refuses to make payment of the full amount recommended by Construction 

Manager, Government will give Contractor immediate written notice stating the reasons 

for such action and promptly pay Contractor any amount remaining after deduction 

of the amount so withheld. Government shall promptly pay Contractor the amount so 

withheld, or any adjustment thereto agreed to by Government and Contractor, when 

Contractor remedies the reasons for such action. 

 

3. Upon a subsequent determination that Government’s refusal of payment was not 

justified, the amount wrongfully withheld shall be treated as an amount due as 

determined by Paragraph 14.2.C.1 and subject to interest as provided in the Agreement. 

 

14.3 Contractor’s Warranty of Title 

 

A. Contractor warrants and guarantees that title to all Work, materials, and equipment covered by 

any Application for Payment, whether incorporated in the Project or not, will pass to 

Government no later than the time of payment free and clear of all Liens. 

 

14.4 Substantial Completion 

 

A. When Contractor considers the entire Work ready for its intended use, Contractor shall 

notify Construction Manager in writing that the entire Work is substantially complete (except 

for items specifically listed by Contractor as incomplete) and request that Construction 

Manager issue a certificate of Substantial Completion. 

 

B. Promptly after Contractor’s notification, Construction Manager, Contractor, and Engineer 

shall make an inspection of the Work to determine the status of completion. Substantial 

Completion will ONLY be given by the Government when the project is complete such that 

it can be safely and effectively used by the public without further delays, disruption, or other 

impediments as recommended by the Construction Manager and Engineer during a 

substantial completion inspection.  For conventional bridge and highway work, this is the 

point at which all road grading, pavement structure, shoulder, drainage, permanent signing 

and markings, traffic barrier, safety appurtenance, utility work is complete and meets all the 

contract requirements. If Construction Manager does not consider the Work substantially 

complete, Construction Manager will notify Contractor in writing giving the reasons therefor. 

 

C. If Construction Manager considers the Work substantially complete, Construction Manager 

will deliver to Engineer and Contractor a tentative certificate of Substantial Completion which 

shall fix the date of Substantial Completion. There shall be attached to the certificate a 

tentative list of items to be completed or corrected before final payment. Engineer shall have 

seven days after receipt of the tentative certificate during which to make written objection 

to Construction Manager as to any provisions of the certificate or attached list. If, after 

considering such objections, Construction Manager concludes that the Work is not 

substantially complete, Construction Manager will, within 14 days after submission of the 

tentative certificate, notify Contractor in writing, stating the reasons therefor. If, after 

consideration of Engineer’s objections, Construction Manager considers the Work 

substantially complete, Construction Manager will, within said 14 days, execute and deliver 
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to Contractor a definitive certificate of Substantial Completion (with a revised tentative list 

of items to be completed or corrected) reflecting such changes from the tentative certificate 

as Construction Manager believes justified after consideration of any objections from 

Engineer. 

 

D. Release of Partial Retainage. Upon receipt of a Certificate of Substantial Completion and 

a request by the Contractor for a release of partial retainage, the Government shall obtain 

consent of the Surety (if any) and shall make payment of partial retainage for the invoiced 

Work required to obtain the Certificate of Substantial Completion. Any invoiced Work 

which did not contribute to the Certificate of Substantial Completion shall be released 

until the Final Payment as described in Paragraph 14.4.E and Article 14.7 herein. 

 

E. Legal release required. Any remaining portion of the retainage balance shall not be released 

until the Contractor submits a "Release of All Claims and Liens" which is notarized and 

signed by the Contractor, and also submits all similar legal releases of subcontractors. 

 

F. At the time of delivery of the tentative certificate of Substantial Completion, Construction 

Manager will deliver to Government and Contractor a written recommendation as to division 

of responsibilities pending final payment between Government and Contractor with respect to 

security, operation, safety, and protection of the Work, maintenance, heat, utilities, insurance, 

and warranties and guarantees. Unless Government and Contractor agree otherwise in writing 

and so inform Construction Manager in writing prior to issuing the definitive certificate of 

Substantial Completion, Construction Manager’s aforesaid recommendation will be binding 

on Government and Contractor until final payment. 

 

G. Government shall have the right to exclude Contractor from the Site after the date of 

Substantial Completion subject to allowing Contractor reasonable access to remove its 

property and complete or correct items on the tentative list. 

 

14.5 Partial Utilization 

 

A. Prior to Substantial Completion of all the Work, Government may use or occupy any 

substantially completed part of the Work which has specifically been identified in the Contract 

Documents, or which Government, Engineer, and Contractor agree constitutes a separately 

functioning and usable part of the Work that can be used by Government for its intended 

purpose without significant interference with Contractor’s performance of the remainder of 

the Work, subject to the following conditions: 

 

1. Government at any time may request Contractor in writing to permit Government to use 

or occupy any such part of the Work which Government believes to be ready for its 

intended use and substantially complete. If and when Contractor agrees that such part of 

the Work is substantially complete, Contractor, Government, and Engineer will follow 

the procedures of Paragraph 14.4.A through F for that part of the Work. 

 

2. Contractor at any time may notify Construction Manager in writing that Contractor 

considers any such part of the Work ready for its intended use and substantially complete 
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and request Construction Manager to issue a certificate of Substantial Completion for that 

part of the Work. 

 

3. Within a reasonable time after either such request, Construction Manager, Contractor, 

and Engineer shall make an inspection of that part of the Work to determine its status of 

completion. If Construction Manager does not consider that part of the Work to be 

substantially complete, Construction Manager will notify Contractor in writing giving 

the reasons therefor. If Construction Manager considers that part of the Work to be 

substantially complete, the provisions of Paragraph 14.4 will apply with respect to 

certification of Substantial Completion of that part of the Work and the division of 

responsibility in respect thereof and access thereto. 

 

4. No use or occupancy or separate operation of part of the Work may occur prior to 

compliance with the requirements of Paragraph 5.10 regarding property insurance. 

 

14.6 Final Inspection 

 

A. Upon written notice from Contractor that the entire Work or an agreed portion thereof is 

complete, Construction Manager will promptly make a final inspection with Engineer 

and Contractor and will notify Contractor in writing of all particulars in which this inspection 

reveals that the Work is incomplete or defective. Contractor shall immediately take such 

measures as are necessary to complete such Work or remedy such deficiencies. 

 

14.7 Final Payment 

 

A. Application for Payment: 

 

1. After Contractor has, in the opinion of Construction Manager, satisfactorily completed 

all corrections identified during the final inspection and has delivered, in accordance 

with the Contract Documents, all maintenance and operating instructions, schedules, 

guarantees, bonds, certificates or other evidence of insurance, certificates of inspection, 

marked-up record documents (as provided in Paragraph 6.12), and other documents, 

Contractor may make application for final payment following the procedure for progress 

payments. 

 

2. The final Application for Payment shall be accompanied (except as previously delivered) 

by: 

 

a. Copies of all work product documents, reports, photographs, drawings, schematics, 

related correspondence, invoices, and other information or documents regarding the 

Project shall be provided to the Government's Representative no later than thirty 

(30) calendar days following the expiration or termination of this Contract. Final 

invoice(s) shall be due no later than thirty (30) calendar days following the 

expiration or termination of this Contract. 

 

b. evidence of insurance required by Paragraph 5.3. 
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c. consent of the surety, if any, to final payment; 

 

d. a list of all Claims against Government that Contractor believes are unsettled; and 

 

e. complete and legally effective releases or waivers (satisfactory to Government) of 

all Lien rights arising out of or Liens filed in connection with the Work. 

 

3. In lieu of the releases or waivers of Liens specified in Paragraph 14.7.A.2 and as approved 

by Government, Contractor may furnish receipts or releases in full and an affidavit of 

Contractor that: (i) the releases and receipts include all labor, services, material, and 

equipment for which a Lien could be filed; and (ii) all payrolls, material and equipment 

bills, and other indebtedness connected with the Work for which Government might in 

any way be responsible, or which might in any way result in liens or other burdens on 

Government 's property, have been paid or otherwise satisfied. If any Subcontractor or 

Supplier fails to furnish such a release or receipt in full, Contractor may furnish a 

bond or other collateral satisfactory to Government to indemnify Government against 

any Lien. 

 

B. Construction Manager’s Review of Application and Acceptance: 

 

1. If, on the basis of Construction Manager’s observation of the Work during construction 

and final inspection, and Construction Manager’s review of the final Application for 

Payment and accompanying documentation as required by the Contract Documents, 

Construction Manager is satisfied that the Work has been completed and Contractor’s 

other obligations under the Contract Documents have been fulfilled, Construction 

Manager will, within ten days after receipt of the final Application for Payment, indicate 

in writing Construction Manager’s recommendation of payment and present the 

Application for Payment to Government for payment. At the same time Construction 

Manager will also give written notice to Engineer and Contractor that the Work is 

acceptable subject to the provisions of Paragraph 14.9. Otherwise, Construction Manager 

will return the Application for Payment to Contractor, indicating in writing the reasons 

for refusing to recommend final payment, in which case Contractor shall make the 

necessary corrections and resubmit the Application for Payment. 

 

C. Payment Becomes Due: 

 

1. Thirty (30)  days after the presentation to Government of the Application for Payment 

and accompanying documentation, the amount recommended by Construction Manager, 

less any sum Government is entitled to set off against Construction Manager’s 

recommendation, including but not limited to liquidated damages, will become due and 

will be paid by Government to Contractor. 

 

14.8 Final Completion Delayed- 

 

A. If, through no fault of Contractor, final completion of the Work is significantly delayed, and 
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if Construction Manager so confirms, Government shall, upon receipt of Contractor’s final 

Application for Payment (for Work fully completed and accepted) and recommendation of 

Construction Manager, and without terminating the Contract, make payment of the balance 

due for that portion of the Work fully completed and accepted. If the remaining balance 

to be held by Government for Work not fully completed or corrected is less than the 

retainage stipulated in the Agreement, and if bonds have been furnished as required in 

Paragraph 5.1, the written consent of the surety to the payment of the balance due for that 

portion of the Work fully completed and accepted shall be submitted by Contractor to 

Construction Manager with the Application for such payment. Such payment shall be made 

under the terms and conditions governing final payment, except that it shall not constitute a 

waiver of Claims. 

 

14.9 Waiver of Claims 

 

A. The making and acceptance of final payment will constitute: 

 

1. a waiver of all Claims by Government against Contractor, except Claims arising from 

unsettled Liens, from defective Work appearing after final inspection pursuant to 

Paragraph 14.6, from failure to comply with the Contract Documents or the terms of 

any special guarantees specified therein, or from Contractor’s continuing obligations 

under the Contract Documents; and 

 

2. a waiver of all Claims by Contractor against Government other than those previously 

made in accordance with the requirements herein and expressly acknowledged by 

Government in writing as still unsettled. 

 

ARTICLE 15 – SUSPENSION OF WORK AND TERMINATION 

 

Generally. The rights of the Parties to suspend or terminate this Contract shall be as 

provided for herein.  In addition, upon prior written notice to the Contractor of not less than 

thirty (30) calendar days, the Government may unilaterally order a temporary stoppage 

of work. If the Contractor is not at fault for stoppage, any additional payment to the 

Contractor for such stoppage shall be in accordance with Article 12 herein. 

 

15.1 Government May Suspend Work 

 

A. At any time and without cause, Government may suspend the Work or any portion thereof for 

a period of not more than 120 consecutive days by notice in writing to Contractor and 

Engineer which will fix the date on which Work will be resumed. Contractor shall resume 

the Work on the date so fixed. Contractor shall be granted an adjustment in the Contract 

Price or an extension of the Contract Times, or both, directly attributable to any such 

suspension if Contractor makes a Claim therefor as provided in Article 16 herein. 

 

15.2 Government May Terminate for Cause 

 

A. The occurrence of any one or more of the following events will justify termination for cause: 
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1. Contractor’s persistent failure to perform the Work in accordance with the Contract 

Documents (including, but not limited to, failure to supply sufficient skilled workers 

or suitable materials or equipment or failure to adhere to the Progress Schedule; 

 

2. Non-compliance or violation of laws. In addition to the Government's right of 

suspension and termination provided for in the Primary Contract, the Government 

may terminate this Contract for Breach if the Government's representative determines 

in writing that the Contractor or any of its' subcontractors has violated any applicable 

law or regulation in the procurement or performance of this Contract.; 

 

3. Falsification, lack of documentation.  The Government may terminate this Contract for 

breach if: 

a. any statement or documentation regarding any licensing, business registration, 

insurance coverage, or debts owed, is determined to be false; or 

b. Contractor has failed to submit in a timely manner any requested documentation 

pertaining to any licensing, business registration, insurance coverage, or debts 

owed, and the Government's Representative determines that the Government is 

unable to issue a Notice to Proceed, or to otherwise proceed with the Project, 

in a timely manner. 

 

4. Financial responsibility, solvency. The Government may terminate this Contract for 

breach if: 

a. the Contractor becomes insolvent or its insolvency is imminent, or the Contractor 

files for bankruptcy under any chapter of federal law; or 

b. the provider of the Contractor's insurance is not solvent or its insolvency is 

imminent; or 

c. the Government receives notice that the Contractor has failed to pay its 

subcontractors, employees, suppliers or other ancillary firm(s) for any work on 

this Project. 

 

5. Debarment, suspension. The Government may terminate this Contract if the 

Government or any of its political subdivisions, enterprises, or other related entities, 

or if any federal or state governmental entity, has for any reason debarred or 

suspended the Contractor or any of its subcontractors. Such debarment or suspension 

shall be considered effective notwithstanding any appeal and shall be effective 

unless and until conclusively resolved in favor of the Contractor or subcontractor. 

 

B. If one or more of the events identified in Paragraph 15.2.A occur, Government may, 

after giving Contractor (and surety) seven days written notice of its intent to terminate the 

services of Contractor: 

 

1. exclude Contractor from the Site, and take possession of the Work and of all 

Contractor’s tools, appliances, construction equipment, and machinery at the Site, and 

use the same to the full extent they could be used by Contractor (without liability to 

Contractor for trespass or conversion); 
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2. incorporate in the Work all materials and equipment stored at the Site or for which 

Government has paid Contractor but which are stored elsewhere; and 

 

3. complete the Work as Government may deem expedient. 

 

C. If Government proceeds as provided in Paragraph 15.2.B, Contractor shall not be entitled to 

receive any further payment until the Work is completed. If the unpaid balance of the 

Contract Price exceeds all claims, costs, losses, and damages (including but not limited to all 

fees and charges of engineers, architects, attorneys, and other professionals and all court or 

arbitration or other dispute resolution costs) sustained by Government arising out of or 

relating to completing the Work, such excess will be paid to Contractor. If such claims, 

costs, losses, and damages exceed such unpaid balance, Contractor shall pay the difference 

to Government. Such claims, costs, losses, and damages incurred by Government will be 

reviewed by Construction Manager as to their reasonableness and, when so approved by 

Construction Manager, incorporated in a Contract Modification. When exercising any rights 

or remedies under this Paragraph, Government shall not be required to obtain the lowest price 

for the Work performed. 

 

D. Notwithstanding Paragraphs 15.2.B and 15.2.C, Contractor’s services will not be terminated 

if Contractor begins within seven days of receipt of notice of intent to terminate to correct its 

failure to perform and proceeds diligently to cure such failure within no more than 30 days 

of receipt of said notice. 

 

E. Where Contractor’s services have been so terminated by Government, the termination will 

not affect any rights or remedies of Government against Contractor then existing or which 

may thereafter accrue. Any retention or payment of moneys due Contractor by Government 

will not release Contractor from liability. 

 

F. If and to the extent that Contractor has provided a performance bond under the provisions 

of Paragraph 5.1.A, the termination procedures of that bond shall supersede the provisions 

of Paragraphs 15.2.B and 15.2.C. 

 

15.3 Government May Terminate for Convenience 

 

A. Termination for Convenience. Pursuant to 12 N.N.C. §344 and §350, the Government shall 

have the right to terminate this Contract for the convenience of the Government. Upon 

seven days written notice to Contractor, Government may, without cause and without 

prejudice to any other right or remedy of Government, terminate the Contract. In such case, 

Contractor shall be paid for (without duplication of any items): 

 

1. completed and acceptable Work executed in accordance with the Contract Documents 

prior to the effective date of termination, including fair and reasonable sums for 

overhead and profit on such Work; 

 

2. expenses sustained prior to the effective date of termination in performing services 
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and furnishing labor, materials, or equipment as required by the Contract Documents 

in connection with uncompleted Work, plus fair and reasonable sums for overhead and 

profit on such expenses; 

 

3. all claims, costs, losses, and damages (including but not limited to all fees and charges 

of engineers, architects, attorneys, and other professionals and all court or arbitration 

or other dispute resolution costs) incurred in settlement of terminated contracts with 

Subcontractors, Suppliers, and others; and 

 

4. reasonable expenses directly attributable to termination. 

 

B. Contractor shall not be paid on account of loss of anticipated profits or revenue or other 

economic loss arising out of or resulting from such termination. 

 

15.4 Contractor May Stop Work or Terminate 

 

A. If, through no act or fault of Contractor, (i) the Work is suspended for more than 120 

consecutive days by Government or under an order of court or other public authority, or (ii) 

Engineer fails to act on any Application for Payment within 30 days after it is submitted, or 

(iii) Government fails for 30 days to pay Contractor any sum finally determined to be due, 

then Contractor may, upon seven days written notice to Government, and provided 

Government does not remedy such suspension or failure within that time, terminate the 

Contract and recover from Government payment on the same terms as provided in Paragraph 

15.3. 

 

B. In lieu of terminating the Contract and without prejudice to any other right or remedy, if 

Engineer has failed to act on an Application for Payment within 30 days after it is submitted, 

or Government has failed for 30 days to pay Contractor any sum finally determined to be due, 

Contractor may, seven days after written notice to Government, stop the Work until payment 

is made of all such amounts due Contractor, including interest thereon. The provisions of this 

Paragraph 15.4 are not intended to preclude Contractor from making a Claim under Article 

16 herein for an adjustment in Contract Price or Contract Times or otherwise for expenses 

or damage directly attributable to Contractor’s stopping the Work as permitted by this 

Paragraph. 

 

ARTICLE 16 – DISPUTE RESOLUTION 

 

16.1 Dispute Resolution. Any claim, dispute, or other matter in question arising out of or relating 

to this Contract shall be resolved by the negotiation and arbitration procedures set forth as 

follows:  

 

A. Negotiation. The Parties shall endeavor to resolve claims or disputes between them by 

informal good faith negotiation, which negotiation period shall not exceed thirty (30) 

calendar days, commencing as of the receipt by either Party of the other Party's written 

"Notice to Invoke Dispute Resolution Procedures." 
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B. Arbitration. If the negotiation provided for in Article 16.1.A herein does not result in 

resolution of the Parties' dispute within thirty (30) calendar days of commencement 

of negotiation, then, unless the Parties agree in writing to extend the time for negotiation, 

either Party may invoke arbitration by sending Notice of Intent to Commence Arbitration. 

Any Arbitration invoked against the Government shall be in accordance with the 

procedures referenced in the Navajo Sovereign Immunity Act, as amended, at 1 N.N.C. 

§554(J) and §554(K), and as set forth in the Navajo Nation Arbitration Act, as amended, 

at 7 N.N.C. §§1101 et seq. Any procedure not expressly provided for under Navajo law 

may be conducted in accordance with the Commercial Arbitration Rules of the American 

Arbitration Association, except to the extent that any rules are modified by the following: 

 

1. unless otherwise agreed to in writing by the Parties, all arbitration procedures shall be 

held in Window Rock, Arizona; and 

 

2. the arbitration shall be conducted by a single arbitrator selected by the Government, 

unless one of the Parties' claims exceeds $1,000,000.00, exclusive of interest, costs, 

and fees; in such case the arbitration shall be conducted by a panel consisting of three 

(3) arbitrators, one of which shall be chosen by each Party, with the two arbitrators 

choosing the third; at least one arbitrator shall possess at least ten (10) years of 

experience in Indian Law; and  

 

3. if the Contractor seeks to enforce on arbitration award against the Government, a 

notice of intent to invoke arbitration shall be filed in strict compliance with the notice 

requirements of the Navajo Sovereign Immunity Act, at 1 N.N.C. §555; and  

 

4. whether as a result of an arbitration provided for herein or of any judicial action to 

enforce an arbitration award resulting from such arbitration, any award against the 

Government shall be in strict conformance with the provisions of 1 N.N.C. §554(K) 

1-6; and  

 

5. whether in the context of an arbitration provided for herein or any judicial action 

to enforce an arbitration award resulting from arbitration, Navajo Nation laws and 

regulations shall exclusively govern the interpretation of this Contract, the 

arbitration provisions herein, the arbitration procedures conducted pursuant 

thereto, and the application of all provisions of the Contract to the Contractor; and   

 

6. pursuant to 1 N.N.C.  §554(K) and 7 N.N.C. §1102, the appropriate Navajo Nation 

district court shall have exclusive jurisdiction to compel the Government's 

participation in on arbitration, and shall have exclusive jurisdiction to enforce, 

modify, or vacate on arbitration award resulting from such arbitration; Contractor 

understands and agrees that domestication of an arbitration judgment against the 

Government in any other court will violate the Navajo Nation Sovereign Immunity 

Act such that the Government will be able to assert the defense of sovereign 

immunity in any other foreign (federal, state, tribal) court; and  

 

7. neither Party can be awarded any attorney's fees and costs. 
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C. Exclusive Remedy. The negotiation and arbitration provisions provided herein shall constitute 

the sole and exclusive remedy to any dispute or controversy arising from this Contract. This 

dispute resolution agreement shall be a complete defense to any suit, claim, action or 

proceeding in any federal, state, or tribal judicial or administrative tribunal; and 

 

D. Post-termination; post-expiration. Regarding any dispute arising from this Contract, the 

dispute resolution procedures set forth herein shall survive the termination or expiration of 

this Contract. 

 

E. Challenges limited. By entering into this Contract, the Contractor expressly covenants 

and agrees that it shall not contest or challenge the territorial, administrative, legislative, 

executive or judicial jurisdiction of the Navajo Nation on the basis that such jurisdiction 

is inconsistent with the status of the Navajo Nation as an Indian tribal Nation, or that the 

Navajo Nation government is not a  government of general jurisdiction, or that the Navajo 

Nation government does not possess full police power (i.e., the power to legislate and 

regulate for the public's general health and welfare) over all lands, persons, activities, 

transactions, or occurrences within its territorial boundaries, or on any other basis not 

generally applicable in a similar challenge to the jurisdiction of  a state government. 

 

16.2  Department of Justice Approval. Pursuant to 1 N.N.C. §554(J)(2) and (K)(2), Navajo Nation 

Department of Justice approval is required for all agreements that include a limited waiver of 

sovereign immunity to compel or enforce arbitration under the Navajo Nation Arbitration 

Act, as amended, 7 N.N.C. §1101 et seq. 

 

ARTICLE 17 – MISCELLANEOUS 

 

17.1 Giving Notice; Mailings 

 

A. Issuance of Notices; Mailings. Any notices or correspondence relating to this Contract sent 

by either Party to the other shall be mailed to the address shown on the signature page of 

the Agreement, shall be mailed via certified U.S.P.O. mailing with return receipt 

requested, and shall be deemed issued or submitted to the receiving Party as of the date 

of such certified mailing. 

 

17.2 Computation of Times 

 

A. When any period of time is referred to in the Contract Documents by calendar days, it will be 

computed to include the first and include the last day of such period. If the last day of any such 

period falls on a Saturday or Sunday or on a day made a legal holiday by the law of the 

applicable jurisdiction, such day will be omitted from the computation. 

 

17.3 Survival of Obligations 

 

A. All representations, indemnifications, warranties, and guarantees made in, required by, or given 

in accordance with the Contract Documents, as well as all continuing obligations indicated 
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in the Contract Documents, will survive final payment, completion, and acceptance of the 

Work or termination or completion of the Contract or termination of the services of Contractor. 

 

17.4 Governing Law; Compliance with Navajo Nation Laws; Jurisdiction 

 

A. Governing Law; Compliance with Navajo Nation Laws.  

 

1. Navajo Nation Law Governs.  Navajo Nation law governs the interpretation of the 

Contract Documents. 

 

2. Navajo Preference in Hiring. In the hiring of any employees (under an employer-

employee relationship) who will perform primarily at the Project site, the Contractor 

shall comply with all provisions of the Navajo Preference in Employment Act, at 

15 N.N.C. §601 et seq. 

 

3. Navajo Preference in subcontracting. Contractor expressly acknowledges and 

agrees that it is deemed a "Prime Contractor" under 5 N.N.C. §202 K, and as 

such must comply with all applicable provisions of the Navajo Business 

Opportunity Act, at 5 N.N.C. §201 et seq., and with all rules and regulations 

promulgated thereto. In accordance with 5 N.N.C. §205 F, the Navajo Nation 

Business Regulatory Department shall have the authority to require the 

Contractor to comply with current minimum percentages for procurement and 

subcontract awards to Navajo-owned and controlled entities, firms and 

organizations, based upon availability and upon the qualifications of such entities 

to provide specific products and services necessary or appropriate for the Project. 

 

4. Other laws. The Contractor shall comply with all other Navajo Nation laws and 

regulations and of the United States, now in force and effect or as hereafter may 

come into force and effect that pertain to the work to be performed or services to 

be provided under this Contract. 

 

B. Navajo Nation Jurisdiction. By voluntarily entering into and executing this Contract, the 

Contractor expressly consents to the full territorial, administrative, legislative, 

executive and judicial jurisdiction of the Government, including but not limited to, 

the jurisdiction to regulate, adjudicate disputes, and to levy fines or enter judgments for 

injunctive relief and/or compensatory and punitive damages, in connection with all 

activities conducted by the Contractor within the Navajo Nation or which have a 

proximate (legal) effect on persons or property within the Navajo Nation. The 

Contractor hereby acknowledges and agrees that this Contract constitutes a voluntary 

consensual relationship between the Contractor and the Government. 

 

C. Sovereign Immunity.  Nothing herein shall be considered a waiver, express or implied, of 

the sovereign immunity of the Government, except to the limited extent provided for in 

the Navajo Sovereign Immunity Act, as amended, at 1 N.N.C. §§551 et seq. 
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17.5 Headings 

 

A. Article and paragraph headings are inserted for convenience only and do not constitute parts 

of these Standard General Conditions. 

 

17.6 Government Ownership of Work Product 

 

A. Government Ownership of Work Product. All intangible and intellectual property or work 

product that is produced by the Contractor or any of its subcontractors, which work 

product is embodied in any tangible medium such as notes, plans, or drawings, including 

the overall form as well as the arrangement and composition of spaces and elements in the 

medium, and is produced for purposes of fulfilling any duties under this Contract, shall be 

and remain the property of the Government at all times, whether or not such product is 

completed or certified, and may be used by the Government, except as follows: 

 

1. Limited disclosure. Said property shall not be distributed or disclosed to any party 

other than the Government or its divisions, departments, offices, agencies, boards, 

commissions, committees, enterprises, employees, officers, officials, and agents, 

except (l) upon prior written consent of the Contractor; or (2) pursuant to a duly 

authorized and executed contract between the Government and any other tribal, 

county, state or federal agency; or (3) pursuant to any applicable law requiring 

disclosure. 

 

2. Right of reuse. The Contractor acknowledges and agrees that the Government may 

use said property, or any portion thereof, in connection with the Project that is the 

subject of this Contract, for purposes of completion, modification, restoration, or 

renovation of such Project, at the sole discretion of the Government. Contractor 

agrees that such reuse shall be without any consideration, compensation or consent 

of Contractor, and Contractor expressly waives any claims with respect to such 

reuse. With regard to reuse of said property for any purpose not reasonably related 

to the Project, said property shall be considered Instruments of Service as provided 

for in the Primary Contract, and shall be subject to the restrictions on reuse as 

provided for therein. 

 

17.7 Right to Assurance 

 

A. Right to Assurance. If at any time prior to the completion of services, the Government has 

reason to believe that the Contractor does not intend to or is unable to complete the 

contracted services, the Government may demand in writing that the Contractor submit 

written assurance of intent to complete performance. Failure to provide such assurance 

within fourteen (14) calendar days shall be deemed as a response that the Contractor will not 

complete services which will allow the Government to terminate this Contract. 
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PROJECT SPECIFIC SUPPLEM ENTAL GENERAL CONDITIONS 

 

 

This space is reserved for project specific Supplementary Conditions to the contract. Please refer to 

Paragraph 4.2.B and 4.6.B of Exhibit A, Standard General Conditions for discussion of Contractor’s 

limited reliance of the technical data contained herein. 

 

 

1. Geotechnical Investigation and Pavement Design Report, N9073(1)1,2,3 – Blue Canyon Road, 

Amec Foster Wheeler Project No. 17-2015-4034, December 14, 2015. 

2. Geotechnical Investigation and Foundation Recommendation Report, N9073(1)1,2,3 – Blue 

Canyon Road, Amec Foster Wheeler Project No. 17-2015-4034, December 14, 2015. 

3. Geotechnical Investigation Report for The Blue Canyon Bridge, Bridge No. N606, Horse 

Capture Consultants Inc., December 1993. 

 

 

 

 

 

The above listed reports can be obtained from the Navajo Division of 

Transportation Website below during the Request for Proposal process. 

https://navajodot.org/rfp%2Frfq 

https://navajodot.org/rfp%2Frfq
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EXHIBIT C 

SPECIAL CONTRACT REQUIREMENTS 
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EXHIBIT C - SPECIAL CONTRACT REQUIREMENTS 

 

1. Contractor Safety Program Requirements 

Article 6.13, Exhibit A, Standard General Conditions is supplemented with the following:  

 

The Contractor shall establish a safety program, which shall include at a minimum the following 

requirements: 

 

A)  Safety Program Submittal: 

Within 30 days following the awarding of a contract, the Contractor shall submit in writing to the 

Government a proposed comprehensive safety program in accordance with the following: 

 

(a) The Contractor shall provide and maintain work environments and procedures which will: 

(1) safeguard the public and Government personnel, property, materials, supplies, and 

equipment exposed to Contractor operations and activities; (2) avoid interruptions of 

Government operations and delays in project completion dates; and (3) control costs in the 

performance of this contract.  

 

(b) For these purposes on contracts for construction or dismantling, demolition, or removal of 

improvements, the Contractor shall -  

 

(1) Provide appropriate safety barricades, signs, and signal lights;  

 

(2) Comply with the standards issued by the Secretary of Labor at 29 CFR part 1926 and 

29 CFR part 1910; and  

 

(3) Ensure that any additional measures the Government determines to be reasonably 

necessary for the purposes are taken.  

 

(c) Whenever the Government becomes aware of any noncompliance with these requirements 

or any condition which poses a serious or imminent danger to the health or safety of the public 

or Government personnel, the Government shall notify the Contractor orally, with written 

confirmation, and request immediate initiation of corrective action. This notice, when 

delivered to the Contractor or the Contractor's representative at the work site, shall be deemed 

sufficient notice of the noncompliance and that corrective action is required. After receiving 

the notice, the Contractor shall immediately take corrective action. If the Contractor fails or 

refuses to promptly take corrective action, the Government may issue an order stopping all or 

part of the work until satisfactory corrective action has been taken. The Contractor shall not be 

entitled to any equitable adjustment of the contract price or extension of the performance 

schedule on any stop work order issued under this clause.  

 

(d) The Contractor shall insert paragraphs (a) thru (d), with appropriate changes in the 

designation of the parties, in all subcontracts. 
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B)  Pre-Construction Safety Meeting: 

A representative of the Contractor shall meet with Government staff prior to the start of 

construction, and throughout the term of the contract to review the safety program and discuss 

implementation of health and safety provisions pertinent to the work under contract.  The 

Contractor should be prepared to discuss, in detail, the measures to be taken to control the hazards 

associated with the major phases of the work under contract.  The initial meeting shall be devoted 

mainly to a discussion of the manner in which the Contractor intends to administer the health and 

safety program, delegation of responsibility for implementing the program, and a determination of 

what shall be presented in the written safety program. 

 

C)  Contractor Housekeeping Requirement: 

Good housekeeping, including provision and facilities for routine scrap removal, shall be 

maintained in all areas within the Contractor's scope of operation.  Any and all garbage shall be 

stored and removed to a certified landfill off the reservation. 

 

D)  Contractor Contamination Requirement: 

Handling, storage, and disposal of hazardous materials of any nature shall be carried out in a 

manner so as not to contaminate or pollute public and/or private property, water supplies, rivers, 

lakes, reservoirs, streams, or the atmosphere.  Disposal of all materials, including waste, garbage, 

and sewage, shall comply with all local, tribal, state, and federal regulations including but not 

limited to the Clean Water Act, 33 U.S.C. §§1251 et seq. and the Clean Air Act, 42 U.S.C. §§7401 

et seq.  

 

2. Water 

Article 6.3 of Exhibit A, is supplemented with the following: 

 

The Contractor will include the cost of water necessary to complete all project work in the 

individual bid items. The cost for water which is needed during the course of the project for all 

other purposes, including dust control, will be included in the overall cost of the project. The 

Contractor will be responsible for computing his own water quantities and then basing his bid on 

his own computed quantities. No separate measurement or payment of water will be made. 

 

Water sources used for this project shall be subject to the laws and regulations imposed by the 

permitting agency.  Any costs associated with obtaining such permits shall be borne by the 

Contractor. A copy of this permit shall be furnished to the Government prior to construction. In 

no case may sewer lagoon water be used until the Contractor can show proof that the water will 

comply with the requirements of the Navajo EPA and the Clean Water Act and that a testing 

procedure to follow is outlined in the overall safety plan to insure compliance.  

 

3. Buy America Requirements 

Article 6.3 of Exhibit A, is supplemented with the following: 

 

The following clarifies the Government’s “Buy America Requirements” which requires the 

Contractor to provide materials that comply with the Buy America requirements in 23 CFR § 

635.410. Previous interpretations of the Buy America requirements allowed exclusions for certain 

steel and iron manufactured products that contained less than 90% steel or iron components. 
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Previous interpretations also allowed exclusions for miscellaneous steel and iron components, 

subcomponents and hardware. These exclusions no longer apply. 

 

Since these exclusions no longer apply, the Contractor shall provide certification proving that all 

steel or iron materials were manufactured in the United States before performing Work that uses 

steel or iron materials. Additionally, the Contractor shall provide certification that all coatings on 

the steel or iron materials were applied in the United States. If these certifications are not provided, 

the Government may take any remedies available under the Contract. 

 

Other exclusions to the Buy America requirements remain in effect, including but not limited to, 

minimal use of foreign steel and iron materials. The exclusion allows the Contractor to use foreign 

steel or iron material that does not exceed one-tenth of one percent (0.1%) of the Total Bid Amount 

or that does not exceed $2,500.00 whichever is greater. To comply with the minimal use exclusion, 

the Contractor shall provide to the Construction Manager invoices showing the cost of the foreign 

steel or iron material that cannot be certified as delivered to the Project. 

 

4. Borrow and Aggregate Materials 

Article 6.3 of Exhibit A, is supplemented with the following: 

 

Contractor Furnished Source: 

The Contractor shall be solely responsible for the location, surveying, permits, and associated costs 

for all borrow and aggregate material sources either within or outside of the Navajo Indian 

Reservation.  The Contractor shall provide copies of all permits to the Government for their 

records.  The Government may provide suggested borrow sources information to the Contractor 

(if available) but gives no guarantees of the volumes available, suitability of the borrow material 

meeting the contract requirements, responsibility for the lack of material within the source to 

complete the items of work in this contract, nor does the Government waive any permit 

requirements through the Tribal processes. All activities associated with borrow and aggregate 

material sources on the Navajo Reservation, state, and federal lands shall be subject to applicable 

Federal, State, and Tribal laws.   All expenses associated with obtaining necessary permits shall 

be the Contractor’s responsibility.  The contract time shall only be extended (under a negotiated 

written modification) if the Contractor in obtaining permits requiring Federal Government review 

and/or approval, which delays the Contractor. A delay caused by Tribal or other State or local 

permitting processes is the responsibility of the Contractor. Written proof is required to 

substantiate any delays as a result in obtaining any material sources for the project. 

 

The Government shall perform quality assurance tests on three (3) representative samples for each 

proposed aggregate and borrow source and for each change in source.  A source is defined as the 

land area from which material will be removed and represented by the aggregate quality samples.  

The Contractor shall notify the QAM before opening the test hole within the source so that an 

elected representative will have the opportunity to observe the test hole opening and complete the 

sampling.  The Contractor may perform (if desired) verification testing on the split samples, the 

costs of which shall be the responsibility of the Contractor. The Contractor shall not use the 

Materials Lab hired under this contract for their sampling and test.  
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The material sampled shall be tested by an AASHTO certified testing laboratory.  The cost of the 

Quality Assurance sampling and testing shall be the obligation of the Government.  The 

Government may re-test the material source based on the original test results.  The costs of any re-

testing shall be borne by the Contractor, unless such tests substantiate the Contractor’s verification 

results, in which case the Government will reimburse the Contractor for the costs of re-testing in 

accordance with section 109.02(s). 

 

The Contractor shall be responsible for all quality control during the crushing and screening 

operations. Should the source contain insufficient material to meet the contract needs or should it 

become necessary for the Contractor, to change and/or select a new source, the Contractor shall be 

solely responsible for all costs and delays to the contract, unless such change is due to negligent 

actions of the Government. 

 

The Contractor shall be solely responsible for obtaining archeological and environmental 

clearances for his haul roads, material sources, staging areas, and construction yard including all 

permits and associated costs.  The Contractor shall be responsible for providing adequate traffic 

control on all haul roads in accordance with the MUTCD latest edition.  The Contractor shall 

construct and/or maintain all haul roads into and from the source to the project as required by the 

land owner.  Any existing Government owned roads damaged by the Contractor's negligence or 

failure to abide by load restrictions shall be restored to original condition at the Contractor's 

expense.  All haul road construction, maintenance (including dust control), traffic control including 

flaggers, and improvements will not be measured for payment but shall be considered a subsidiary 

obligation of the Contractor under the contract items requiring borrow and/or aggregate material. 

Copies of such clearances and permits shall be furnished immediately to the Government. 

 

Commercial and/or other Material Source: 

The Contractor shall adhere to the requirements under these “Special Contract Requirements” with 

the following stipulations applied: 

 

A. The Contractor shall advise the Government (at least 5 working days in advance) of 

materials to be furnished from commercial sources.   

 

B. The Contractor shall, upon request, furnish aggregate quality test results from the proposed 

commercial source with split samples for the Government.  This requirement will be considered 

fulfilled if the submittals for the product supplied contain the required information that meets the 

contract requirements.  The Government has the right to test the split samples as necessary and 

provide the results to the Contractor if there is an issue with the contractor’s test results. 

 

 

5. Furnishing of Contractor Field Testing Laboratory  

 Article 6 of Exhibit A is supplemented with the following:  

 

A Contractor Furnished Field Testing Laboratory WILL NOT be required as part of this 

project.  
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7. Asphalt Shipments 

Article 6 of Exhibit A is supplemented with the following:  

 

All asphalt shipments to the project shall be in sealed tankers and this seal shall only be removed 

by an authorized representative of the Government.  Any tanker with a broken seal or no seal shall 

be rejected and removed from the project. 

 

When the bid schedule calls for payment of bituminous materials by the ton, the quantity used 

shall be determined by certified weight tickets accompanying each load subject to correction when 

bituminous material has been lost, wasted, or otherwise not incorporated into the work.  Asphalt 

shipments shall be weighed across the project scales before and after unloading when requested.  

Should the project scales determine a weight less than the certified weight tickets show, the lesser 

quantity will be the pay quantity.  Each weight ticket shall be clearly referenced to accompanying 

bill of lading and certified laboratory analysis report. 

 

8. Load Restrictions 

Article 6 of Exhibit A is supplemented with the following:  

 

The total gross vehicle weight imposed on this project under this contract or any other Navajo 

Reservation route by any vehicle or combination of vehicles shall be as follows: 

 

The Navajo Tribe has adopted vehicle weight limits that are more restrictive than those in the states 

of New Mexico, Utah, and Arizona.  The weight limits of the Navajo Tribe shall apply to all BIA 

owned Navajo Regional roads and bridges within the Navajo Reservation unless a lesser limit is 

posted; then the lesser limit shall apply regardless of when the lesser limit was posted.  Under 

certain circumstances, these limits may be exceeded, but only when the Contractor has applied for 

and received an approved permit to do so issued by the BIA Navajo Regional Office, Division of 

Transportation.  The Contractor may make application for a permit to exceed weight limits from 

the Regional Road Maintenance Engineer. 

 

The State and Counties respective laws set the weight limits for roads under the jurisdiction of the 

counties and states.  The Contractor is required to haul within these limits unless he has a permit 

from the applicable jurisdiction to haul above those limits.  The Contractor shall be solely 

responsible for all damages to roads and bridges caused by hauling above the legal limits including 

any Subcontractors under this contract.  All damages, regardless of jurisdiction, shall be repaired 

at the Contractor's expense to the satisfaction of the owner's standards and/or directives. 

 

14 N.N.C. §§607 - 608 of the Navajo Nation Code as it relates to vehicle load limits is referenced 

herein for the Contractor's convenience when hauling over BIA or tribal routes. 

 

Section 607. Load limits on Single-axles, wheels and tires 

a) The gross weight imposed on the highway by the wheels of any one (1) axle of a 

vehicle shall not exceed 21,600 pounds, nor shall any one (1) wheel carry a load in 

excess of 11,000 pounds.  A tandem axle cannot carry load in excess of 34,320 

pounds. 



 

NDOT Contract – Exhibit C – Special Contract Requirements 

Rev. 2/16/26  Page 103 

b) No wheel equipped with pneumatic, solid rubber, or cushion tires shall carry a load 

in excess of 600 pounds for every one inch of tire width.  The width of pneumatic 

tires shall be taken at the manufacturer's rating.  The width of solid rubber and 

cushion tires shall be measured at the flange of the rim. 

 

Section 608. Gross weight of vehicles and loads 

(a) Subject to the weight limits imposed in section 607, the total gross weight with load 

of a vehicle or combination of vehicles with two or more consecutive axles shall 

not exceed the gross weight given for the respective distance between the first and 

last axle of measured longitudinally to the nearest one foot, as set forth in the 

following table: 

Distance 

(D) 

Load (L) Distance 

(D) 

Load (L) Distance 

(D) 

Load (L) 

4 32,000 9 34,300 14 43,200 

5 32,000 10 35,000 15 44,000 

6 32,000 11 35,700 16 44,800 

7 32,900 12 36,400 17 45,600 

8 33,600 13 37,100 18 46,400 

D = Distance in feet (ft) between first and last axles of group of axles. 

L = Allowable load in pounds (lbs) on group of axles. 

 

(b) The total gross weight with load imposed on the highway by any vehicle or 

combination of vehicles where the distance between the first and last axles is more 

than 18 feet shall not exceed that given for the respective distances in the following 

table: 

Distance 

(D) 

Load (L) Distance 

(D) 

Load (L) Distance 

(D) 

Load (L) 

19 47,200 29 58,650 39 68,000 

20 48,000 30 59,500 40 70,000 

21 48,800 31 60,350 41 72,000 

22 49,600 32 61,200 42 – 51 73,280 

23 50,400 33 62,050 52 73,600 

24 51,200 34 62,900 53 74,400 

25 55,250 35 63,750 54 75,200 

26 56,100 36 64,600 55 76,000 

27 56,950 37 65,450 56 & over 76,800 

28 57,800 38 66,300   

D = Distance in feet (ft) between first and last axles of vehicle. 

L = Allowable load in pounds (lbs) of vehicle. 

 

(c) The distance between axles shall be measured to the nearest even foot. When a 

fraction is exactly one-half foot the next larger whole number shall be used.  
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The Contractor shall be responsible for all damages caused by his or her supplier's hauling units 

on any State, Tribal, and Bureau owned highway.  All damages shall be repaired at the Contractor's 

expense to the facilities original condition. 

 

9. Archeological/NEPA Requirements 

Article 6.9 of Exhibit A is supplemented with the following:  

 

The Contractor shall be responsible for all environmental and archaeological requirements as 

outlined in Navajo Nation Historic Preservation Department (HPD) Office archeological discovery 

procedures, and NEPA regulations as may be described in this contract and/or shown on the design 

plans.  Archeological sites shown on the plans are not to be disturbed by any construction 

equipment unless otherwise directed by the Government.  The Contractor shall insure that no 

equipment comes within 16 feet of any known sites identified on the plans.  Any mitigation 

measures that may be called for in this contract (excluding hiring of an archeologist for 

construction oversight) to protect archeological sites and/or environmental concerns during 

construction shall be paid for under the appropriate bid items shown. For those archaeological sites 

that are within the roadway right-of-way (i.e. refer to design plans) the Contractor may have to 

conduct the grading operations ONLY with an archeologist present.  The Contractor shall 

coordinate such work with the Government so that an archaeologist can be present during 

construction if the construction plans call for such.  If any unknown arch sites or environmental 

concerns are discovered during construction, it will be the responsibility of the Government to 

mitigate in accordance with section 106 of the National Historic Preservation Act (NHPA) and/or 

section 107.02 of FP-2014. The Contractor is then required to coordinate and accommodate the 

necessary archeological/environmental work while constructing the roadway in other locations.  

 

Refer to Exhibit I - Environmental Requirements & Permits for the project Environmental 

Mitigation requirements. 

 

In the event that all project work has to be suspended, for a short period of time (i.e. up to 4 

weeks) to address any issues with archaeology or environmental mitigation mentioned above, the 

contractor may request for a time extension equal to the delay of the mitigation to the Government 

in writing. See Article 15 of Exhibit A for SUSPENSION OF WORK for further information.  

 

 10. Construction Requirements:  

Article 6 of Exhibit A is supplemented with the following: 

 

A. The Contractor is not permitted to park heavy equipment within 50 feet (15 meters) of 

existing drainage washes to prevent the leakage of oils or other toxic materials from 

entering the waters of the United States. The Contractor is required to inspect all heavy 

construction equipment each day to ensure all equipment is free of leaks and have a 

mitigation plan in place in case a toxic spill does occur. Any inadvertent discharge of toxic 

materials by the Contractor's equipment and operations shall result in an immediate halt of 

work until the Contractor cleans up all spills and/or leaks in accordance with the EPA 

regulations at his entire expense. The Contractor shall also be required to immediately 

notify the Government and Navajo Regional Environmental Scientist when such spills or 

leaks occur.   
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(i)The primary site of the work. The physical place or places where the construction 

called for in the contract will remain when work on it is completed; and  

(ii)The secondary site of the work, if any. Any other site where a significant portion 

of the building or work is constructed, provided that such site is -  

(A) Located in the United States; and  

(B) Established specifically for the performance of the contract or project;  

 

(2) Except as provided in paragraph (3) of this definition, includes any fabrication plants, 

mobile factories, batch plants, borrow pits, job headquarters, tool yards, etc., provided -  

(i) They are dedicated exclusively, or nearly so, to performance of the contract or 

project; and  

(ii) They are adjacent or virtually adjacent to the “primary site of the work” as 

defined in paragraph (a)(1)(i), or the “secondary site of the work” as defined in 

paragraph (a)(1)(ii) of this definition;  

 

(3) Does not include permanent home offices, branch plant establishments, fabrication 

plants, or tool yards of a Contractor or subcontractor whose locations and continuance in 

operation are determined wholly without regard to a particular Federal contract or project. 

In addition, fabrication plants, batch plants, borrow pits, job headquarters, yards, etc., of a 

commercial or material supplier which are established by a supplier of materials for the 

project before opening of bids and not on the Project site, are not included in the “site of 

the work.” Such permanent, previously established facilities are not a part of the “site of 

the work” even if the operations for a period of time may be dedicated exclusively or nearly 

so, to the performance of a contract.  

 

(b)  

(1) All laborers and mechanics employed or working upon the site of the work will be paid 

unconditionally and not less often than once a week, and without subsequent deduction or 

rebate on any account (except such payroll deductions as are permitted by regulations 

issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount 

of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of payment 

computed at rates not less than those contained in the wage determination of the Secretary 

of Labor which is attached hereto and made a part hereof, or as may be incorporated for a 

secondary site of the work, regardless of any contractual relationship which may be alleged 

to exist between the Contractor and such laborers and mechanics. Any wage determination 

incorporated for a secondary site of the work shall be effective from the first day on which 

work under the contract was performed at that site and shall be incorporated without any 

adjustment in contract price or estimated cost. Laborers employed by the construction 

Contractor or construction subcontractor that are transporting portions of the building or 

work between the secondary site of the work and the primary site of the work shall be paid 

in accordance with the wage determination applicable to the primary site of the work.  

 

(2) Contributions made or costs reasonably anticipated for bona fide fringe benefits under 

section 1(b)(2) of the Construction Wage Rate Requirements statute on behalf of laborers 

or mechanics are considered wages paid to such laborers or mechanics, subject to the 

provisions of paragraph (e) of this clause; also, regular contributions made or costs incurred 

https://www.law.cornell.edu/definitions/index.php?width=840&height=800&iframe=true&def_id=f90711f21c4e91b9452956c6ec1909ce&term_occur=1&term_src=Title:48:Chapter:1:Subchapter:H:Part:52:Subpart:52.2:52.222-6
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for more than a weekly period (but not less often than quarterly) under plans, funds, or 

programs which cover the particular weekly period, are deemed to be constructively made 

or incurred during such period.  

 

(3) Such laborers and mechanics shall be paid not less than the appropriate wage rate and 

fringe benefits in the wage determination for the classification of work actually performed, 

without regard to skill, except as provided in the clause entitled Apprentices and Trainees. 

Laborers or mechanics performing work in more than one classification may be 

compensated at the rate specified for each classification for the time actually worked 

therein; provided that the employer's payroll records accurately set forth the time spent in 

each classification in which work is performed.  

 

(4) The wage determination (including any additional classifications and wage rates 

conformed under paragraph (c) of this clause) and the Construction Wage Rate 

Requirements (Davis-Bacon Act) poster (WH-1321) shall be posted at all times by the 

Contractor and its subcontractors at the primary site of the work and the secondary site of 

the work, if any, in a prominent and accessible place where it can be easily seen by the 

workers.  

 

(c)  

(1) The Government shall require that any class of laborers or mechanics, which is not 

listed in the wage determination, and which is to be employed under the contract shall be 

classified in conformance with the wage determination. The Government shall approve an 

additional classification and wage rate and fringe benefits therefore only when all the 

following criteria have been met:  

(i) The work to be performed by the classification requested is not performed by a 

classification in the wage determination.  

(ii) The classification is utilized in the area by the construction industry.  

(iii) The proposed wage rate, including any bona fide fringe benefits, bears a 

reasonable relationship to the wage rates contained in the wage determination.  

(iv) With respect to helpers, such a classification prevails in the area in which the 

work is performed.  

 

(2) If the Contractor and the laborers and mechanics to be employed in the classification 

(if known), or their representatives, and the Government agree on the classification and 

wage rate (including the amount designated for fringe benefits, where appropriate), a report 

of the action taken shall be sent by the Government to the Administrator of the Wage and 

Hour Division, Employment Standards Administration, U.S. Department of Labor, 

Washington, DC 20210. The Administrator or an authorized representative will approve, 

modify, or disapprove every additional classification action within 30 days of receipt and 

so advise the Government or will notify the Government within the 30-day period that 

additional time is necessary.  

 

(3) In the event the Contractor, the laborers or mechanics to be employed in the 

classification, or their representatives, and the Government do not agree on the proposed 

classification and wage rate (including the amount designated for fringe benefits, where 



 

NDOT Contract – Exhibit C – Special Contract Requirements 

Rev. 2/16/26  Page 110 

appropriate), the Government shall refer the questions, including the views of all interested 

parties and the recommendation of the Government, to the Administrator of the Wage and 

Hour Division for Determination. The Administrator, or an authorized representative, will 

issue a determination within 30 days of receipt and so advise the Government or will notify 

the Government within the 30-day period that additional time is necessary.  

 

(4) The wage rate (including fringe benefits, where appropriate) determined pursuant to 

subparagraphs (c)(2) and (c)(3) of this clause shall be paid to all workers performing work 

in the classification under this contract from the first day on which work is performed in 

the classification.  

 

(d) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 

mechanics includes a fringe benefit which is not expressed as an hourly rate, the Contractor shall 

either pay the benefit as stated in the wage determination or shall pay another bona fide fringe 

benefit or an hourly cash equivalent thereof.  

 

(e) If the Contractor does not make payments to a trustee or other third person, the Contractor may 

consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 

anticipated in providing bona fide fringe benefits under a plan or program; provided, that the 

Secretary of Labor has found, upon the written request of the Contractor, that the applicable 

standards of the Construction Wage Rate Requirements statute have been met. The Secretary of 

Labor may require the Contractor to set aside in a separate account assets for the meeting of 

obligations under the plan or program. 

 

 

Clause NN-236-21: Specifications and Drawings for Construction: 

(a) The Contractor shall keep on the work site a copy of the drawings and specifications and shall at 

all times give the Government access thereto. Anything mentioned in the specifications and not 

shown on the drawings or shown on the drawings and not mentioned in the specifications, shall be 

of like effect as if shown or mentioned in both. In case of difference between drawings and 

specifications, the specifications shall govern. In case of discrepancy in the figures, in the drawings, 

or in the specifications, the matter shall be promptly submitted to the Government, who shall 

promptly make a determination in writing. Any adjustment by the Contractor without such a 

determination shall be at its own risk and expense. The Engineer of Record shall furnish from time 

to time such detailed drawings and other information as considered necessary, unless otherwise 

provided.  

 

(b) Wherever in the specifications or upon the drawings the words directed, required, ordered, 

designated, prescribed, or words of like import are used, it shall be understood that the direction, 

requirement, order, designation, or prescription, of the Government is intended and similarly the 

words approved, acceptable, satisfactory, or words of like import shall mean approved by, or 

acceptable to, or satisfactory to the Government, unless otherwise expressly stated.  

 

(c) Where as shown, as indicated, as detailed, or words of similar import are used, it shall be 

understood that the reference is made to the drawings accompanying this contract unless stated 
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otherwise. The word provided as used herein shall be understood to mean provide complete in place 

that is furnished and installed.  

  

 

Clause NN-248-3: Value Engineering Construction: 

(a) General. The Contractor is encouraged to develop, prepare, and submit value engineering change 

proposals (VECP's) voluntarily. The Contractor shall share in any instant contract savings realized 

from accepted VECP's, in accordance with paragraph (f) below.  

 

(b) Definitions. Collateral costs, as used in this clause, means agency costs of operation, 

maintenance, logistic support, or Government-furnished property.  

 

Collateral savings, as used in this clause, means those measurable net reductions resulting from a 

VECP in the agency's overall projected collateral costs, exclusive of acquisition savings, whether or 

not the acquisition cost changes.  

 

Contractor's development and implementation costs, as used in this clause, means those costs the 

Contractor incurs on a VECP specifically in developing, testing, preparing, and submitting the 

VECP, as well as those costs the Contractor incurs to make the contractual changes required by 

Government acceptance of a VECP.  

 

Government costs, as used in this clause, means those agency costs that result directly from 

developing and implementing the VECP, such as any net increases in the cost of testing, operations, 

maintenance, and logistic support. The term does not include the normal administrative costs of 

processing the VECP.  

 

Instant contract savings, as used in this clause, means the estimated reduction in Contractor cost of 

performance resulting from acceptance of the VECP, minus allowable Contractor's development and 

implementation costs, including subcontractors' development and implementation costs (see 

paragraph (h) below).  

 

Value engineering change proposal (VECP) means a proposal that -  

(1) Requires a change to this, the instant contract, to implement; and  

(2) Results in reducing the contract price or estimated cost without impairing essential 

functions or characteristics; provided, that it does not involve a change -  

(i) In deliverable end item quantities only; or  

(ii) To the contract type only.  

 

(c) VECP preparation. As a minimum, the Contractor shall include in each VECP the information 

described in subparagraphs (1) through (7) below. If the proposed change is affected by contractually 

required configuration management or similar procedures, the instructions in those procedures 

relating to format, identification, and priority assignment shall govern VECP preparation. The VECP 

shall include the following:  

(1) A description of the difference between the existing contract requirement and that 

proposed;  the comparative advantages and disadvantages of each, a justification when an 
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item's function or characteristics are being altered, and the effect of the change on the end 

item's performance.  

(2) A list and analysis of the contract requirements that must be changed if the VECP is 

accepted, including any suggested specification revisions.  

(3) A separate, detailed cost estimate for (i) the affected portions of the existing contract 

requirement and (ii) the VECP. The cost reduction associated with the VECP shall take into 

account the Contractor's allowable development and implementation costs, including any 

amount attributable to subcontracts under paragraph (h) below.  

(4) A description and estimate of costs the Government may incur in implementing the 

VECP, such as test and evaluation and operating and support costs.  

(5) A prediction of any effects the proposed change would have on collateral costs to the 

agency.  

(6) A statement of the time by which a contract modification accepting the VECP must be 

issued in order to achieve the maximum cost reduction, noting any effect on the contract 

completion time or delivery schedule.  

(7) Identification of any previous submissions of the VECP, including the dates submitted, 

the agencies and contract numbers involved, and previous Government actions, if known.  

 

(d) Submission. The Contractor shall submit VECP's to the Construction Manager at the worksite, 

providing a copy for the Contracting Officer.  

 

(e) Government action.  

(1) The CM will notify the Contractor of the status of the VECP within 45 calendar days 

after receiving it. If additional time is required, the CM will notify the Contractor within the 

45-day period and provide the reason for the delay and the expected date of the decision. The 

Government will process VECP's expeditiously; however, it will not be liable for any delay 

in acting upon a VECP.  

(2) If the VECP is not accepted, the CM will notify the Contractor in writing, explaining the 

reasons for rejection. The Contractor may withdraw any VECP, in whole or in part, at any 

time before it is accepted by the Government. The CM may require that the Contractor 

provide written notification before undertaking significant expenditures for VECP effort.  

(3) Any VECP may be accepted, as a whole or in part, by the Contracting Officer's award of 

a modification to this contract citing this clause. The CM may accept the VECP, even though 

an agreement on price reduction has not been reached by issuing the Contractor a notice to 

proceed with the change. Until a notice to proceed is issued or a contract modification applies 

a VECP to this contract, the Contractor shall perform in accordance with the existing 

contract. The decision to accept or reject all or part of any VECP is a unilateral decision made 

solely at the discretion of the CM.  

 

(f) Sharing. 

(1) Rates. The Government's share of savings is determined by subtracting Government costs 

from instant contract savings and multiplying the result by (i) 45 percent for fixed-price 

contracts or (ii) 75 percent for cost-reimbursement contracts.  

(2) Payment. Payment of any share due the Contractor for use of a VECP on this contract 

shall be authorized by a modification to this contract to -  

(i) Accept the VECP;  
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(ii) Reduce the contract price or estimated cost by the amount of instant contract 

savings; and  

(iii) Provide the Contractor's share of savings by adding the amount calculated to the 

contract price or fee.  

 

(g) Collateral savings. If a VECP is accepted, the CM will increase the instant contract amount by 

20 percent of any projected collateral savings determined to be realized in a typical year of use after 

subtracting any Government costs not previously offset. However, the Contractor's share of collateral 

savings will not exceed the contract's firm-fixed-price or estimated cost, at the time the VECP is 

accepted, or $100,000, whichever is greater. The CM is the sole determiner of the amount of 

collateral savings.  

 

(h) Subcontracts. The Contractor shall include an appropriate value engineering clause in any 

subcontract of $70,000 or more and may include one in subcontracts of lesser value. In computing 

any adjustment in this contract's price under paragraph (f) above, the Contractor's allowable 

development and implementation costs shall include any subcontractor's allowable development and 

implementation costs clearly resulting from a VECP accepted by the Government under this contract, 

but shall exclude any value engineering incentive payments to a subcontractor. The Contractor may 

choose any arrangement for subcontractor value engineering incentive payments; provided that these 

payments shall not reduce the Government's share of the savings resulting from the VECP.  

 

(i) Data. The Contractor may restrict the Government's right to use any part of a VECP or the 

supporting data by marking the following legend on the affected parts:  

“These data, furnished under the Value Engineering proposal, shall not be disclosed outside 

the Government or duplicated, used, or disclosed, in whole or in part, for any purpose other 

than to evaluate a value engineering change proposal submitted under the clause. This 

restriction does not limit the Government's right to use information contained in these data 

if it has been obtained or is otherwise available from the Contractor or from another source 

without limitations.”  

 

If a VECP is accepted, the Contractor hereby grants the Government unlimited rights in the VECP 

and supporting data, except that, with respect to data qualifying and submitted as limited rights 

technical data, the Government shall have the rights specified in the contract modification 

implementing the VECP and shall appropriately mark the data. (The terms unlimited rights and 

limited rights are defined in part 27 of the Federal Acquisition Regulation.) 

 

Before undertaking significant expenditures, provide the CM with a written description of the value 

engineering change proposal (VECP) concept. Within 14 days, the CM will inform the Contractor 

as to whether the concept appears to be viable or if the concept is unacceptable. If the CM indicates 

(in writing) that the concept appears to be viable, prepare and submit the formal VECP proposal. Off 

the shelf product substitutions that are widely available to the local industry are not considered a 

VECP. This includes, but not limited to, drainage pipe coatings or change in type or size; erosion 

control mats of various types; products made and available in both steel or concrete such as cattle 

guards; fencing post coatings or types; sign posts or types; traffic control signs or types; other traffic 

control devices readily available; and products made from commonly used materials that are 

available in the industry as a substitute for the product call for in the contract.
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NOTICE TO BIDDER:  

• See Section 102.02 of the FP-2014 (Exhibit F) and below for Preparation of Bids 

instructions  

• Please reference Clause NN-236-1, Performance of Work by the Contractor in Exhibit C as to the 

percent of the total dollar amount of work to be performed by the Prime Contractor under the 

contract. 

• All bonding, overhead, and profit are to be included in each unit bid price.  

• Navajo Nation Tribal Taxes and/or Local Taxes for construction work on the Navajo Indian 

Reservation shall be shown separately on the bid and withheld from payment as described in 

Section 6.10 of Exhibit A. Bidders are responsible to inquire of any and all Tribal Taxes that may 

be applicable to this solicitation. For more information regarding Tribal Taxes contact:  

  The Navajo Nation 

  Office of the Navajo Tax Commission 

  P.O. Box 1903 

  Window Rock, Arizona, 86515 

  (928) 871-6681 or 6683 

• The following items shall be submitted as part of the Contractor’s response. Please refer to the 

Request for Proposal for complete instructions. 

o Letter of Interest 

o Certificates of Insurance 

o Bonds 

o Scope of Work including: roles and responsibilities, manpower, timelines, listing of 

equipment and products. 

o Communication Protocol 

o References 

o Certification of Navajo Business 

o Addendum Acknowledgement 

o Bid Form 

o Required Contract Forms 

 

Clause NN-214-18: Preparation of Bids 

Execute and submit all required standard forms, bid schedules, and solicitation provisions contained in the 

solicitation as part of the bid. The person signing a bid must initial each erasure or change appearing on any 

bid form. 

Complete SF-1442, Solicitation, Offer, and Award (see Exhibit E for forms), and sign as follows: 

(a) Individuals.  Sign your individual signature.  For individuals doing business as a firm, follow the 

individual signature with the individual's typed, stamped, or printed name and the words, "an 

individual doing business as          (name of firm)          ." 

(b) Partnerships.  Submit a list of all partners having authority to bind the partnership.  One of the 

listed partners must sign on behalf of the partnership. 

(c) Corporations.  Sign in the corporate name, followed by the word "by" and the signature and title 

of the person authorized to sign.  Submit evidence from the corporation that the person signing has 

authority to bind the corporation. 
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(d) Joint ventures.  Submit a copy of the Joint Venture agreement.  Sign the Contract Agreement and 

SF-1442 according to the Joint Venture agreement. 

(e) Limited liability company.  Sign in the company name, followed by the word “by” and the 

signature of the person authorized to sign.  Submit evidence that the individual executing the 

document has authority to bind the company. 

(f) Agents.  When an agent signs, other than as stated in (a) through (e) above, furnish satisfactory 

evidence that the agent has authority to bind the bidder. 

Bid Schedule: Insert a unit bid price, in figures, for each pay item for which a quantity appears in the bid 

schedule.  Multiply the unit bid price by the quantity for each pay item and show the amount bid.  Should 

any mathematical check made by the Government show a mistake in the amount bid, the corrected unit price 

extension shall govern. 

When the words "lump sum" appear as a unit bid price, insert an amount bid for each lump sum pay item. 

When the words "contingent sum" or “fixed rate” appears as a unit bid price, include the Government 

inserted amount bid for the item in the total bid amount if not already filled in. 

Total all of the amounts bid for each pay item and show the total bid amount. 

The quantities shown in the bid schedule are approximate, unless designated as a contract quantity, and are 

used for the comparison of bids.  Payment will be made for the actual quantities of work performed and 

accepted or material furnished according to the contract.  The scheduled quantities may be increased, 

decreased, or deleted.  Bid schedule quantities are considered the original contract quantities. 

 

Clause NN-228-1: Bid Guarantee 

Submit the bid guarantee on Bid Form SF-24, Bid Bond (see Exhibit E for forms): 

 

(a) Failure to furnish a bid guarantee in the proper form and amount, by the time set for opening of bids, will 

be cause for rejection of the bid. 

 

(b) The bidder shall furnish a bid guarantee in the form of a firm commitment, e.g., bid bond supported by 

good and sufficient surety or sureties acceptable to the Government, postal money order, certified check, 

cashier’s check, irrevocable letter of credit, or, under Treasury Department regulations, certain bonds or 

notes of the United States. The Government will return bid guarantees, other than bid bonds. 

(1) To unsuccessful bidders as soon as practicable after the opening of bids; and 

(2) To the successful bidder upon execution of contractual documents and bonds (including any 

necessary coinsurance or reinsurance agreements), as required by the bid as accepted. 

 

(c) The amount of the bid guarantee shall be ten (10) percent of the bid price per Navajo Nation Procurement 

Code 12 N.N.C. §341 Bid Security. 

 

(d) If the successful bidder, upon acceptance of its bid by the Government within the period specified for 

acceptance, fails to execute all contractual documents or furnish executed bond(s) within 10 days after 

receipt of the forms by the bidder, the Government may terminate the contract for default. 
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(e) In the event the contract is terminated for default, the bidder is liable for any cost of acquiring the work 

that exceeds the amount of its bid, and the bid guarantee is available to offset the difference. 

 

(f) If the bid guarantee is other than a corporate or individual surety, sign the SF-24 as the principal and 

make a statement on the form pledging the security.  Make checks or money orders payable to the agency 

issuing the solicitation. 

 

(g) Power of attorney.  A corporate surety shall submit a current power of attorney for the signing agent or 

attorney-in-fact with each bid bond. 

 

(h) Evidence of guarantee assistance.  A surety that has a guarantee of assistance from the Small Business 

Administration shall submit a copy of its "Surety Bond Guarantee Agreement" with each SF-24 bid bond 

form.  In addition, submit a power of attorney for the surety representative identified in the agreement. 

 
Clause NN-228-11: Individual Surety 

See Exhibit E for forms to use under this clause. 

 

(a) Offerors shall obtain from each person acting as an individual surety on a bid guarantee, a performance 

bond, or a payment bond - 

(1) Pledge of assets; and 

(2) Standard Affidavit of Individual Surety. 

 

(b) Pledges of assets from each person acting as an individual surety shall be in the form of - 

(1) Evidence of an escrow account containing cash, certificates of deposit, commercial or 

Government securities, or other assets with respect to Government securities held in book entry 

form; and/or 

(2) A recorded lien on real estate. The offeror will be required to provide - 

(i) A mortgagee title insurance policy, in an insurance amount equal to the amount of the 

lien, or other evidence of title that is consistent with the requirements of Part 3 of the United 

States Department of Justice Title Standards at  

https://www.justice.gov/d9/pages/attachments/2017/01/04/doj-title-regulations.pdf. This 

title evidence must show fee simple title vested in the surety along with any concurrent 

owners; whether any real estate taxes are due and payable; and any recorded encumbrances 

against the property, including the lien filed in favor of the Government.  

(ii) Evidence of the amount due under any encumbrance shown in the evidence of title; 

(iii) A copy of the current real estate tax assessment of the property or a current appraisal 

dated no earlier than 6 months prior to the date of the bond, prepared by a professional 

appraiser who certifies that the appraisal has been conducted in accordance with the 

generally accepted appraisal standards as reflected in the Uniform Standards of 

Professional Appraisal Practice, as promulgated by the Appraisal Foundation. 

 

Complete and date the SF-28, Affidavit of Individual Surety form, after the solicitation date.  The 

individual surety shall personally sign this Affidavit.  Execution by power of attorney is not acceptable.  

Bidders cannot serve as their own surety.  Assets named shall be committed to the project with a bank 

designated to serve as trustee. 

 

https://www.justice.gov/d9/pages/attachments/2017/01/04/doj-title-regulations.pdf
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After reviewing the SF-28, Affidavit of Individual Surety form, the surety may be requested to provide 

further documentation with respect to any of its assets, debts, or encumbrances.  The information may be 

required to be furnished under oath.  Failure of the surety to respond with the requested documentation 

within 7 days of receipt of the request is cause for rejection of the surety. 

 

Any material misstatement by the surety, overstatement of assets (either as to ownership or value) or 

understatement of liabilities is cause for rejection of the surety.  Substitution of individual sureties to 

support a bid bond after the bid opening will not be permitted. 

 

Clause NN-228-15: Performance and Payment Bonds 

See Exhibit E for forms to use under this clause. 

 

(a) The successful offeror shall furnish performance and payment bonds to the Government as detailed in 

Article 5.1 of Exhibit A. 

 

(b) The requirements contained in Subsections 102.03 and 102.04 of the FP-14 relating to power of 

attorney, evidence of guarantee assistance, and individual sureties also apply to performance and payment 

bonds. 

 

(c) Furnishing executed bonds. The Contractor shall furnish all executed bonds, including any necessary 

reinsurance agreements, to the Government, within the time period specified in the Bid Guarantee 

provision of the solicitation, or otherwise specified by the Government, but in any event, before starting 

work. 

 

(d) Surety or other security for bonds. The bonds shall be in the form of firm commitment, supported by 

corporate sureties whose names appear on the list contained in Treasury Department Circular 570, 

individual sureties, or by other acceptable security such as postal money order, certified check, cashier's 

check, irrevocable letter of credit, or, in accordance with Treasury Department regulations, certain bonds 

or notes of the United States. Treasury Circular 570 is published in the Federal Register or at 

http://www.fms.treas.gov/c570/. 

 

(e) Notice of subcontractor waiver of protection (40 U.S.C. 3133(c)). Any waiver of the right to sue on 

the payment bond is void unless it is in writing, signed by the person whose right is waived, and executed 

after such person has first furnished labor or material for use in the performance of the contract.  

 

Clause NN-214-10: Sealed Bidding and Submission of Bids 

(a) The Government will evaluate bids in response to this solicitation as described in the Request for 

Proposals and will award a contract to the responsible bidder following the Navajo Nation Procurement Act 

and Regulations. Refer to 12 N.N.C §332 Competitive Sealed Proposals. 

 

(b) The Government may (1) reject any or all bids, (2) accept other than the lowest bid, and (3) waive 

informalities or minor irregularities in bids received.  

 

(c) The Government may accept any item or group of items of a bid, unless the bidder qualifies the bid by 

specific limitations. The Government reserves the right to make an award on any item for a quantity less 

than the quantity offered, at the unit prices offered, unless the bidder specifies otherwise in the bid.  
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(d) The Government may reject a bid as nonresponsive if the prices bid are materially unbalanced between 

line items or subline items. A bid is materially unbalanced when it is based on prices significantly less than 

cost for some work and prices which are significantly overstated in relation to cost for other work, and if 

there is a reasonable doubt that the bid will result in the lowest overall cost to the Government even though 

it may be the low evaluated bid, or if it is so unbalanced as to be tantamount to allowing an advance payment. 

 

(e) Bids and bid modifications shall be submitted in sealed envelopes or packages (unless Government 

allows submissions by electronic means) (1) addressed to the office specified in the solicitation, and (2) 

showing the time and date specified for receipt, the solicitation number, and the name and address of the 

bidder.  

 

(f) Bidders using commercial carrier services shall ensure that the bid is addressed and marked on the 

outermost envelope or wrapper as prescribed in subparagraphs (e) (1) and (2) of this provision when 

delivered to the office specified in the solicitation.  

 

(g) Facsimile bids, modifications, or withdrawals will not be considered unless authorized by the solicitation.  

 

(h) Bids submitted by electronic commerce shall be considered only if the electronic commerce method was 

specifically stipulated or permitted by the solicitation. 
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Tribe Name: Is Project on an approved TTIP?  

Project Name/Number: NTTFI Route No. and Section: 

SECTION 1:  PROJECT DETAILS 
A. Purpose and Need:  Briefly describe what the transportation problems are that need to be addressed

and why.  Do not provide solutions to the problems in this section.

B. Project Description:  Briefly describe project including location, limits, design elements, and
construction activities.  Describe how the proposed project will address the needs described above.
Use Continuaton Sheet, if necessary.  Attach maps, aerials, photos, etc. to help visualize the project.

C. Independent Utility and Logical Termini
 The project complies with NEPA requirements related to connected actions and segmentation (i.e. 

the project must have independent utility, connect logical termini when applicable, be usable and be a 
reasonable expenditure even if no additional transportation improvements in the area are made and 
not restrict further consideration of alternatives for other reasonably foreseeable transportation 
improvements). [23 CFR 771.111(f)] 
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SECTION 2:  ENVIRONMENTAL RESOURCE EVALUATIONS 
All applicable environmental requirements were evaluated for this Environmental Checklist and are identified below. 
A. Right of Way

  Will the project involve right of way acquisitions or easements?   Yes      No 
  If yes, will a right of way action by the BIA be required?    Yes      No 

  If yes, the BIA may have additional environmental requirements.  Please contact the FHWA Environmental 
  Specialist for further guidance. 

B. Cultural Resources
 Section 106 compliance is complete - select appropriate finding: 

 No Potential to Affect Historic Properties      No Historic Properties Affected     
 No Historic Properties Adversely Affected    Adverse Effect 

Has consultation with SHPO and/or THPO been completed?  Yes      No   
If yes, date(s) of concurrence , and attach the letter(s) to this document. 
Provide further discussion as needed. 

Are there other Tribes with ancestral ties to lands in or near the project area?    Yes     No   
If yes, list the Tribes and describe results of consultation efforts.   

C. Wetlands
• Wetlands (Executive Order #11990)
Will construction activities take place in wetlands?  Yes      No    
If yes:

o What is the estimated permanent loss of wetlands, if any?  acres 
o Are there any practical alternatives to the proposed construction in wetlands (i.e. can the wetlands be

avoided while still meeting the purpose and need of the project)?    Yes      No
o Does the project include all practicable measures to minimize harm to the wetlands?  Yes      No 

Provide further discussion as needed. 
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D. Floodplains
• Floodplains (Executive Order #11988)

 No Floodplain Encroachment      No Significant Encroachment      Significant Encroachment 
If in floodplain, are there practicable alternatives avoiding the floodplain?   Yes      No 
Provide further discussion as needed. 

E. Biology
• Section 7 (Federal Endangered Species Act) Consultation Findings (Effect determination).  Note: these webpages

are helpful in identifying federally-listed species IPAC and NOAA Section 7 Mapper.
 No Effect    
 May Affect, Not Likely to Adversely Affect.  If applicable, FWS Concurrence Date: 

  If applicable, NMFS Concurrence Date: 
 May Affect, Likely to Adversely Affect.  If so, FWS Biological Opinion Date: 

 NMFS Biological Opinion Date: 
 Programmatic Biological Opinion held by Partner Agency; File Number       Date 

Provide further discussion as needed. 

• Essential Fish Habitat (Magnuson-Stevens Act) Findings (Effect determination):
 No Effect     No Adverse Effect     Adverse Effect and consultation with NMFS 

Provide further discussion as needed. 

• Migratory Bird Treaty Act
o Will the project potentially impact migratory birds?  Yes      No 
o What actions will be taken to avoid migratory bird impacts, if any (e.g. vegetation clearing restricted to

outside of migratory bird nesting periods, surveying for migratory bird nests prior to construction, etc.
Additional help may be accessed here Avoiding and Minimizing Incidental Take of Migratory Birds)?

• Bald and Golden Eagle Protection Act
o Will the project potentially impact eagles?  Yes     No 
o What actions will be taken to avoid eagle impacts, if any (Following the USFWS’ National Bald Eagle

Management Guidelines is recommended)?

https://ecos.fws.gov/ipac/
https://noaa.maps.arcgis.com/apps/webappviewer/index.html?id=1bc332edc5204e03b250ac11f9914a27
https://fws.gov/media/national-bald-eagle-management-guidelines
https://www.fws.gov/northeast/ecologicalservices/pdf/NationalBaldEagleManagementGuidelines.pdf
https://fws.gov/library/collections/avoiding-and-minimizing-incidental-take-migratory-birds
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F. Section 4(f) Transportation Act (23 CFR 774) and Section 6(f) Land and Water Conservation Act (36 CFR 59)
• Section 4(f) regulation was considered as a part of the review for this project and a determination was made:

 Section 4(f) does not apply (Project does not use a Section 4(f) property, or it meets one or more of the 
exceptions listed in 23 CFR 774.13.) 

 Section 4(f) applies, select level of evaluation from below: 
 De Minimis    
 Programmatic Evaluation (types of Programmatic Evaluations): 

     Select one if applicable __________________________________________________________________________ 
 Individual:      Legal Sufficiency Review complete      HQ Coordinator Review Complete 

• Section 6(f)—Does the project involve property purchased with Land and Water Conservation Funds?
 No, Section 6(f) does not apply. No additional documentation required. 
 Yes      Documentation of approval from National Park Service Director has been received for the 

conversion/and replacement of 6(f) property. 

G. Farmland Protection Policy Act of 1981
Does prime or unique farmland, or land of statewide or local importance exist within the project area (check the 
Natural Resources Conservation Service (NRCS) link to search for prime or unique farmland in the project area; you 
also may need to contact the appropriate state/local soils agency to make this determination)? 

 Yes      No 

If the project has the potential to convert important farmland to non-farm use, coordinate with your local NRCS office 
(a land evaluation and site assessment may be required).  Attach relevant coordination documentation to this form. 

H. Coastal Zone
Coastal Zone Management Act of 1972 

 Not in Coastal Zone      Coastal Permit Required 
 Consistent with Federal, State, and Local Coastal Plans      Federal Consistency Determination 

Provide further discussion as needed. 

I. Hazardous Waste and Materials
• Are hazardous materials or contamination exceeding regulatory thresholds (as set by U.S. EPA, Tribe, State

County, etc.) present in the project area?      Yes      No
• If yes, is the nature and extent of the hazardous materials or contamination fully known?      Yes      No

If no, briefly discuss the plan for securing information:

https://www.ecfr.gov/cgi-bin/text-idx?SID=62fd212685284770fb3b00b18d66e565&mc=true&node=se23.1.774_113&rgn=div8
https://www.environment.fhwa.dot.gov/legislation/section4f.aspx
http://websoilsurvey.nrcs.usda.gov/app/WebSoilSurvey.aspx
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J. Wild & Scenic Rivers
• Are there Wild & Scenic River designations in the project area? Check the National Wild and Scenic Rivers System.

 Yes      No 
• Describe any impacts. (Attach the full evaluation if applicable).

K. Ancillary Sites (Materials, Disposal, Staging, Etc.)
• Will the project plans require the use of specific ancillary sites (e.g. materials sources, disposal sites, staging areas,

etc.), or will these sites be left to the contractor to select?
 Required by Plans    Selected by Contractor 

• If required by project plans, have the ancillary sites been included in all assessments of environmental impacts and
consultations with appropriate agencies?      Yes      No 
If needed, discuss further below. 

L. Air Quality
• Is the project in a “nonattainment” or “maintenance” area designated under the Clean Air Act (EPA Green Book)?

 Yes      No 
If yes, is the project consistent with air quality goals for the area?    Yes      No 

• Even if the project is not in a “nonattainment” or “maintenance” area, how will general air quality concerns such
as construction-related airborne dust be eliminated or reduced?

M. Socioeconomics and Environmental Justice
• Will the project result in disproportionately high and adverse human health or environmental effects on minority

populations and/or low-income populations (FHWA Environmental Justice page)?     Yes      No
• Will construction activities substantially disrupt normal traffic patterns (including access to businesses, community

facilities, and accessibility of emergency vehicles)?     Yes      No 
If yes to either, please explain how these impacts will be mitigated. 

N. Noise
• Will the project significantly change the horizontal or vertical alignment of a road?  Yes      No 
• Will the project increase the number of through-traffic lanes on a road?  Yes      No 

If yes to either of the above questions, are there sensitive noise receptors (see FHWA guidance) located near the 
project?    Yes      No    If yes, please explain how increased noise, if any, will be abated: 

https://www.rivers.gov/
https://www.epa.gov/green-book
https://www.fhwa.dot.gov/environment/environmental_justice/
http://www.fhwa.dot.gov/environment/noise/regulations_and_guidance/analysis_and_abatement_guidance/revguidance.pdf
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O. Other Relevant Environmental Considerations/Approvals 
• Are there other relevant environmental considerations or approvals needed for this project?     Yes      No 

If yes, please describe. 
 
 
 
 
 
 

P. Permits 
1. Section 404 of the Clean Water Act  

Will there be impacts to Waters of the US:      Yes      No 
If yes, approval anticipated: 

 Nationwide Permit      Individual Permit    
   

2. Section 401 of the Clean Water Act approval anticipated: 
 Certification      Waiver      N/A 

 
3. Section 402 of the Clean Water Act 

Will the project involve 1 acre of ground disturbance or more?    Yes      No 
If yes, a National Pollutant Elimination System (NPDES) permit is required as well as the development of a Storm 
Water Pollution Prevention Plan (SWPPP) to be included in the final design. 
 

4. Sections 9 and 10 of the Rivers and Harbors Improvement Act 
Will the project involve construction of a structure over a navigable waterway?    Yes      No 
If yes, a Bridge Permit from the U.S. Coast Guard will be required. 
 

5. List below other permits required for the project. 
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SECTION 3:  Environmental Commitments 
List all environmental commitments for the project in this section, or attach additional documentation as necessary.  The 
list should include any mitigations, permit conditions, or other commitments that were required or agreed to during 
environmental analyses, coordination, and consultation with relevant agencies. 
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SECTION 4: TYPE OF DOCUMENTATION: Use the information in this section to help determine the 
applicable documentation and clearance type for the project (CE, EA or EIS).  Please note that this is used for planning
purposes only.  The final decision for level of documentation is made by FHWA after consultation and coordination.  

A. Categorical Exclusions Defined (23 CFR 771.117[a]).
FHWA regulation 23 CFR 771.117(a) defines categorical exclusions as actions which:
• do not induced significant impacts to planned growth or land use for the area;
• do not require the relocation of significant numbers of people;
• do not have a significant impact on any natural, cultural, recreational, historic or other resources;
• do not involve significant air, noise, or water quality impacts;
• do not have significant impacts on travel patterns; or
• do not otherwise, either individually or cumulatively, have any significant environmental impacts.

Checking this box certifies that project meets the above definition for a Categorical Exclusion (if not, an EA or EIS will be required).

B. Unusual Circumstances (23 CFR 771.117[b]).
FHWA regulation 23 CFR 771.117(b) provides that any action which normally would be classified as a CE but could involve
unusual circumstances requires the Department to conduct appropriate environmental studies to determine if the CE classification
is proper. Unusual circumstances include actions that involve:
• Significant environmental impacts;
• Substantial controversy on environmental grounds;
• Significant impact on properties protected by section 4(f) of the DOT Act or section 106 of the National Historic Preservation Act;

or
• Inconsistencies with any Federal, State, or local law, requirement or administrative determination relating to the environmental

aspects of the action.
All of the above unusual circumstances have been considered in conjunction with this project. (Please select one.) 

 Checking this box certifies that none of the above conditions apply and that the project qualifies for a Categorical Exclusion. 
 Checking this box certifies that unusual circumstances are involved. However, the appropriate studies/analysis have been 

completed, and it has been determined that the CE classification is still appropriate. 
C. Check applicable categorical exclusions from the drop-down menu(s) below. For full text of CEs, click here.
Select a Categorical Exclusion: 

 Write in additional Categorical Exclusion(s), if needed:  

D. If categorical exclusions (c)(26), (c)(27), or (c)(28) were selected above, do any of the following circumstances apply?
 Yes      No    N/A 

(1) An acquisition of more than a minor amount of right-of-way or that would result in any residential or non-residential
displacements;

(2) An action that needs a bridge permit from the U.S. Coast Guard, or an action that does not meet the terms and conditions of a
U.S. Army Corps of Engineers nationwide or general permit under section 404 of the Clean Water Act and/or section 10 of the
Rivers and Harbors Act of 1899;

(3) A finding of “adverse effect” to historic properties under the National Historic Preservation Act, the use of a resource protected
under 23 U.S.C. 138 or 49 U.S.C. 303 (section 4(f)) except for actions resulting in de minimis impacts, or a finding of “may
affect, likely to adversely affect” threatened or endangered species or critical habitat under the Endangered Species Act;

(4) Construction of temporary access, or the closure of existing road, bridge, or ramps, that would result in major traffic
disruptions;

(5) Changes in access control;
(6) A floodplain encroachment other than functionally dependent uses (e.g., bridges, wetlands) or actions that facilitate open

space use (e.g., recreational trails, bicycle and pedestrian paths); or construction activities in, across or adjacent to a river
component designated or proposed for inclusion in the National System of Wild and Scenic Rivers.

http://www.ecfr.gov/cgi-bin/text-idx?SID=220c8b68fa7ed87cbd82497122743ea3&mc=true&node=se23.1.771_1117&rgn=div8


  

 

Figure 1-1. State Location Map 



  

 

Figure 1-2. Project Vicinity Map 



  

 

Figure 1-3. Project Aerial Map 



  

 

Figure 1-4. Topographic Map 
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Federal Lands Highway Office
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August 7 ,2024

HPD-23-499

18526 Fem Valley Dr.
Claremore, OK 74019

202-216-7 6 t 1

david.cremer@dot-gov

Mr. Richard Begay
Navajo Nation Tribal Historic Preservation Officer
Navajo Nation Heritage and Historic Preservation Office
P.O. Box 4950
Window Rock, AZ 86515-4950

Dear Mr. Begay:

Subject: Continuing Section 106 Consultalion on Navajo Nation DOT's N9073 Blue Canyon
Roadway/Rockfall Design and Blue Canyon Wash Bridge (N606) Replacement Project

The Federal Highway Administration, Office of Tribal Transportation (FHWA OTT), in
cooperation with the Navajo Nation Division of Transportation OTNDOT), is proposing a

roadway improvement and bridge replacement for Blue Canyon Wash Bridge (N606), Fort
Defiance Chapter, Navajo Nation, Apache County, Arizona.

For the purposes ofSection 106 ofthe National Historic Preservation Act (NHPA) of 1966 (as

amended) and the National Environmental Policy Act, the FHWA is the lead federal agency for
this Undertaking. The FHWA is contacting you to continue government-to-government
consultation for this project. The area of potential effect (APE) has undergone Class lll survey.
as reported in A Closs III Cullurol Resources Inventory ofApproximately 6.5 miles aktng N9073

.for the Blue Canyon Roadv'oy/Rockfall Design and the Blue Canyon Wash Bridge (N606)
Replacement Project, Fort Defionce Chapler, Novajo Nolion, Apache County, Arizona (W isner
and others 2023). The Navajo Nation Heritage & Historic Preservation Department
(NNH&HPD) determined that this Undertaking would have no ddverse effect with stipulations.
as described in the Cultural Resources Compliance Form (CRCF) HPD-23-499. However, the
Class III survey and resulting report did not document N606, which is the subject of this
continuing Section 106 consultation letter.

The U.S. Army Corps of Engineers (USACE), as part of its issuance of a Clean Water Act 401
permit, has request explicit documentation that no adverse effecl will occur to cultural resources
as a result of this project. Specifically, USACE requires compliance documentation with a

determination of effect for N606. The Bureau of Indian Affairs (BIA) built N606 in 1972. ln
202l,the BIA determined that N606 is not eligible for listing in the National Register of Historic
Places (NRHP), as reported in the attached bridge summary report from the U.S. Department of
Transportation Federal Highway Administration lnfo Bridge Data (LTMP).

The NNDOT requests that the NNH&HPD review the attached documentation for Section 106

concurrence with the BIA's determination that N606 is not eligible for listing in the NRHP, the
FHWA has determined that the Undertaking, specific to N606, would result in no hisloric
properties elfecled during construction ofthe new bridge. Additionally, the FHWA has

@



HPD-23-499

determined that the Undertaking would result in no adverse effect on any cultural or historic
properties during road construction improvements to N9073, pending adherence to the
stipulations set forth by the NNHHPD in CRCF HPD-23-499. Please review the information in
this letter and the enclosed bridge summary report. Ifyou continue to concur with the findings of
the cultural resources survey and with our effect and eligibility determinations, please indicate by
checking the appropriate box below, signing on the designated line, and informing us ofyour
decision.

Altematively, we encourage you to contact us (e-mail is acceptable) with any comments you
may have regarding this undertaking. We thank you for your attention on this matter and
assisting us in completing the record.

If you have questions or concems, please contact me at dar id.c reme-rt4rdot.,.rov or 202-236-7613

Sincerely,

David E. Cremer
Environmental Coordinator
FHWA-Tribal Transportation Program

Enclosures:
Bridge Summary Report
Cultural Resources Compliance Form #HPD-23-499

cc:
Darryl Bradley. Principal Civil Engineer, Navajo DOT
Anjanette Owens, Department Manager, Navajo DOT

Q( The Navajo Nation THPO concurs with the findings of the CRCF and the determination of
'elTect and eligibility outlined within this letter.

o The Navajo Nation THPO has determined that the proposed undertaking will affect objects,
sites. or locations of traditional religious or cultural importance to the tribe. Further consultation
with the THPO is necessary in order to adequately evaluate, consider, and/or avoid such
locations.

Signature:

Darc: /o

Sr. k"loo/,J,Tf

DAV! D E CR EM E R 3:1flH'J,:3#,'#? _";r,v'-

2

2
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BEST MANAGEMENT PRACTICES 

As part of the Proposed Action, the contractor(s) will adhere to all federal, state, local, and Tribal 
requirements and provide appropriate compliance documentation. Additionally, the contractor would 
adhere to all requirements within the project specifications.  

• The contractor shall provide a traffic control plan and safety plan. 
• The contractor shall provide a SWPPP.  
• Construction crews will implement dust control measures, such as regular watering during land 

clearing and other related activities and covering loads during transport. 
• The contractor shall be required to provide documentation which demonstrates compliance 

with NEPA and other federal regulations for construction equipment yards, material sources, 
and haul roads that are not covered by this assessment. 

• If suspected hazardous materials are encountered during construction, work shall cease at that 
location and the Engineer will be notified immediately to make arrangements for proper 
treatment or disposal of those materials. 

• Handling, storage, and disposal of hazardous materials of any nature shall be carried out in a 
manner so as not to contaminate or pollute public and/or private property, water supplies, rivers, 
lakes, reservoirs, streams, or the atmosphere. 

• Oils, lubricant, fuel, and hydraulic fluids shall be stored in sealed containers or in facilities that 
meet EPA regulations for prevention of environmental contamination. The contractor shall also 
be required to immediately notify the Government and Navajo Regional Environmental Scientist 
when such spills or leaks occur. 

• A Timber Cutting Permit administered by the BIA, Division of Forestry and Wildlife Fire 
Management would be obtained prior to construction and the removal of any trees. 

• The contractor would be responsible for the acquisition of construction water and adherence to 
all applicable Tribal, state, and federal regulations. 

• The contractor would comply with all mitigation requirements concerning archaeological sites 
on or near the project site as defined in the compliance documents. 

• All construction trash and debris would be removed from project site. 
• Any areas of abandoned roadway would be obliterated, reseeded, and reclaimed per Navajo 

Nation Natural Resources/Agriculture Department regulations. 
• Ensure equipment involved in land disturbing actions, be clean of noxious weed seeds or 

propagative parts prior to entry on site.  
• When working in areas with noxious weeds equipment should be cleaned prior to moving off 

site. 
• Use only certified weed-free erosion control and revegetation materials (e.g., mulch, seed, 

natural fiber mats). 
• If fill dirt or gravel will be required, the source needs to be noxious weed-free to the fullest 

extent possible. 
• The Contractor should monitor the site for the presence of noxious weeds for the life of the 

project (includes maintenance and construction activities). If weeds are found, the Contractor 
will notify the Construction Manager who will determine the best method for the control of the 
particular weed species. 
 
 



MITIGATION MEASURES 

Additional measures to avoid, minimize, and mitigate impacts are listed below: 
 
Public Outreach 

• The contractor would coordinate with the Fort Defiance and Sawmill Chapters and homesites 
along N9073 prior to blasting activities and any associated closures. 

Water Resources 
• The contractor would be responsible for the acquisition of construction water and adherence to 

all applicable Tribal, state, and federal regulations. 
• The contractor shall coordinate with the Navajo Nation Department of Water Resources and 

obtain permits for any water sources needed prior to construction. 
• The contractor shall provide the Construction Manager with daily load counts of water used on 

the project. 
• The contractor shall acquire water-use and aggregate material permissions/permits through the 

landowner process, and follow all requirements of such permits, including royalties and 
environmental and Clean Water Act requirements. 

Hazardous Materials 
• Asbestos-cement pipes shall not be disturbed by construction activities until they have been 

removed by a qualified asbestos abatement contractor and disposed of properly.  
• Notify local, state, and federal air quality regulators by letter prior to asbestos removal, as 

required by the National Emission Standards for Hazardous Air Pollutants (NESHAP) regulations. 
• All potential asbestos-containing materials discovered during bridge demolition should be 

sampled to confirm the presence of asbestos.  
• No bridge work shall occur until a lead-based paint removal plan is approved and implemented.  
• The lead-based paint on the bridge shall be properly removed by a qualified lead abatement 

contractor. 
Cultural Resources 

• The project would need to avoid the following cultural resource sites: AZ-P-9-23, AZ-P-9-47,  
AZ-P-9-48, AZ-P-9-49, and AZ-P-9-50 as well as TCPs 2 and 3. Prior to project implementation a 
15-meter (50 ft) buffer of the site boundary within the APE should be marked for avoidance. A 
qualified archaeologist will erect temporary site protection barriers before construction. The 
barrier will consist of flagging spaced no more than 10 feet apart and will remain in place 
throughout construction. No surface-disturbing activities or vehicle traffic will occur within the 
barriers. If avoidance is not possible, then an HPTP should be developed and implemented in 
consultation with NNH&HPD and Navajo DOT. 

• TCP 1 –Per coordination with NNH&HPD and the community, this TCP will be covered with dirt 
prior to construction. This TCP will require archaeological monitoring during activities to cover 
the site. 

• All borrow areas, material sources, staging areas, access routes, and other areas shall be 
inventoried for cultural resources prior to construction.  

• If cultural resources are encountered during ground disturbing activities, all work must cease 
immediately within 15 m (50 ft), Navajo DOT must be contacted, and NNH&HPD’s Guidelines for 
the Treatment of Discovery Situations must be followed in consultation with NNH&HPD. Work 
must not resume in this area without approval of Navajo DOT and NNH&HPD. 

• If human remains are encountered during ground-disturbing activities, all work must 
immediately cease within 30 m (100 ft) of the encounter. Navajo DOT and NNH&HPD must be 



notified of the encounter within 24 hours. All encounters will be treated with respect and in 
accordance with the Navajo Nation Policy for the Projection of Jishchaa’: Gravesites, Human 
Remains, and Funerary Items, implemented pursuant to the Navajo Nation Cultural Resources 
Protection Act (CRPA, CMY-19-88). Work must not resume in this area without proper 
authorization from NNH&HPD. 

Biological Resources  
• No rockfall mitigation work including rock scaling, blasting, and any other activity that may 

disturb nesting migratory birds and raptors on the cliffs adjacent to N9073 shall be conducted 
during the breeding season (March 1 – August 31). 

• Removal of large trees or snags with cavities will be avoided to the extent possible during the 
breeding season (March 1 – August 31). 

• If construction of the roadway improvements would occur during the migratory bird breeding 
season (March 1 – August 31), preconstruction surveys will be conducted to identify active bird 
nests within the project area. Disturbance to active bird nests will be avoided until the 
young have fledged. 

• If construction work is proposed within 0.5 mile of suitable nesting habitat during the golden 
eagle breeding season (including the chick-rearing period, February 1 – July 15), pre-
construction surveys shall be performed following coordination and consultation with the 
Navajo Nation Department of Fish and Wildlife regarding the survey protocol and timing. 

• If blasting is proposed within 0.75 mile of suitable nesting habitat during the golden eagle 
breeding season (including the chick-rearing period, February 1 – July 15), pre-construction 
surveys shall be performed following coordination and consultation with the Navajo Nation 
Department of Fish and Wildlife regarding the survey protocol and timing. 

• The Navajo Nation Department of Fish and Wildlife zoologist shall be consulted for 
development of additional mitigation strategies if golden eagles are detected during surveys. 

• Golden eagle surveys may be avoided if all construction activity occurs outside of the breeding 
and chick rearing seasons. 

• To prevent the introduction of invasive species seeds, all earthmoving and hauling equipment 
shall be washed prior to entering the construction site and the contractor shall inspect all 
construction equipment and remove all attached debris, including plant parts, soil and mud, 
prior to the equipment entering the construction site. 

• Construction/maintenance vehicles brought to the site from other areas shall be cleaned 
thoroughly, especially on the undercarriage prior to entering the project area. 

• Water used for dust abatement and other construction activities shall be obtained from a source 
free of invasive plant seeds. 

• The use of Off-site fill materials should be limited to sub-grade preparation beneath buildings, 
roadways, and other impervious surfaces where possible. It is recommended that fill material be 
generated on-site if possible. Fill materials would come from weed-free sources. 

• Weed management through cultural, chemical, or manual means should occur to limit the 
anticipated spread of weeds identified at the site. Weed management should follow protocols 
and mitigation measures outlined in the Integrated Weed Management Plan for the Navajo 
Nation.  

• Native vegetation shall be left undisturbed where possible. Unavoidable temporary-disturbance 
areas should be reclaimed with an appropriate native seed mix.  
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	Purpose and Need: The Navajo Division of Transportation (Navajo DOT), in coordination with the Federal Highway Administration (FHWA) – Navajo Region is proposing a road improvement project on approximately 6.5 miles of Navajo Route 9073 (N9073), also referred to as Blue Canyon Road, on Navajo Nation lands within Apache County, Arizona. 

N9073 is in poor condition and showing signs of deterioration from vehicle use and weathering. The gravel surface is rough and rocky which results in greater wear on vehicles. The washes within the vicinity have caused erosion issues and damage to the roadway. Ruts from storm flows and snowmelt have encroached toward the roadway creating structural issues. These conditions are worsened during inclement weather or after rain, which makes the roadway muddy and more difficult to traverse, presenting risks to public health and safety. Due to the lack of drainage structures, several locations are prone to flooding and ponding. This perpetuates erosion and roadway damage resulting in the need for increased maintenance activities. Much of the drainage infrastructure present along N9073, including culverts, were improperly installed, have become damaged, do not function as designed, with some culverts  buried or clogged and thus essentially nonfunctional. The existing bridge, N606, along N9073 which spans Bonito Creek has an eroding foundation and shows other signs of damage. The bridge is not currently safe for use and is closed. Depending on the particular conditions, vehicle type, and other variables, the roadway may be impassable for some motorists. 

N9073 extends through Blue Canyon, so portions of the project area are surrounded by steep cliffs and rock outcrops immediately adjacent to the roadway. There are public safety concerns from falling rocks and debris. The narrow width of N9073 and poor surface conditions do not allow for proper vehicle maneuverability. Additionally, since the alignment of N9073 extends though Blue Canyon, the  curves and steep canyon walls create poor visibility for motorists. The roadway lacks complete right-of-way (ROW) fencing and thus livestock and wildlife may cross the road at various locations creating hazards for motorists. 

Based on these issues, the roadway does not meet current Association of State Highway and Transportation Officials (AASHTO) standards for the traveling public, school buses, and truck traffic. The project is needed to improve safety, connectivity, movement of goods and services, and efficient operation and maintenance of the transportation system. The roadway currently lacks established ROW, which is required before the federal Tribal Transportation Program (TTP) funds can be used to perform the necessary roadway improvements. The Navajo Nation is responsible for granting the ROW for the roadways for this project under the Navajo Nation Tribal Authorization Access (RDCJN-17-20 and 25 CFR 169.4(b)(3)(iii)).  The purpose of the proposed project is to improve the safety and welfare of Tribal members and improve access to housing by providing a smooth-riding, all-weather surfaced roadway within the project limits.

	Project Description: The Navajo Division of Transportation (Navajo DOT), in coordination with the Federal Highway Administration (FHWA) – Navajo Region is proposing a road improvement project on approximately 6.5 miles of Navajo Route 9073 (N9073), also referred to as Blue Canyon Road, on Navajo Nation lands within Apache County, Arizona. The project is located within Sections 1, 2, 12, 13, Township 27 North, Range 30 East; Sections 7 and 18, Township 27 North, Range 31 East; and Sections 20, 21, 27, 28, 34, 35, Township 28 North, Range 30 East.

The project, referred to as N9073(1)1,2&4 – Blue Canyon Road, begins at Fort Defiance and extends approximately 6.5 miles north along N9073. N9073 provides local access between the communities of Fort Defiance and Sawmill. N9073 is an almost entirely unpaved rural two-lane (both northbound and southbound) road. However, the beginning of the project near Fort Defiance consists of degraded pavement. N9073 facilitates travel between the communities of Fort Defiance and Sawmill and there are several homesites along the route with associated turnouts. Within the project area, N9073 extends generally northwest from Fort Defiance through Blue Canyon. Much of the project area is surrounded by steep walls and rock outcrops associated with Blue Canyon (some as high as 200 feet) immediately adjacent to N9073. There are several washes in close proximity to N9073 including Piney Hill Creek, Meadow Wash, Cold Spring Wash, and Bonito Creek. Meadow Wash, Cold Spring Wash, and Bonito Creek all cross N9073. There are several culverts throughout the corridor at the washes (including at unnamed tributary washes). A bridge (N606) spanning Bonito Creek is present along N9073. However, the bridge is not currently safe for use and is closed, so motorists cross Bonito Creek to the north of the bridge via a low-water crossing. The alignment of N9073 is highly influenced by the topography of the landscape, including Blue Canyon and numerous washes, which has resulted in sharp curves in the roadway.

The vicinity of the area is mostly undeveloped with the exception of a few intersecting roadways, turnouts, and rural residential homesites. Several residents have nearby farmlands, some of which are adjacent to N9073. Lands surrounding the project vicinity are used primarily for livestock grazing as well as subsistence activities such as hunting, harvesting, and cutting firewood. The roadway does not have established ROW. The overall N9073 route extends approximately 13 miles north from Fort Defiance to Sawmill where it intersects with N7. However, this project would only involve improvements to the southern half of the roadway (approximately 6.5 miles). 

The project would install a new asphalt surface to provide a durable, all-weather surfaced roadway along N9073 consisting of two travel lanes (one lane in each direction) with shoulders. Striping and pavement markings would be added upon completion of paving activities. Drainage improvements would occur to address the drainage issues including constructing culverts, riprap, gabion wall, and ditches. Guardrail and concrete barrier would be constructed at various locations for motorist safety. The existing bridge along N9073 at Bonito Creek would be demolished and a new concrete box culvert installed to provide a safe crossing. New guardrail and concrete barriers would be installed at the bridge for vehicle safety. To meet current standards, the roadway would need to allow for safe vehicle maneuverability. Thus, trees would be removed from the clear zone for safety purposes. Existing turnouts would be removed, relocated, and reconstructed. New turnouts would be constructed to meet current design and safety standards and would require temporary construction easements (TCEs) from Navajo Nation lands. Existing signage would be removed and replaced and new permanent signage would be installed. New ROW fencing and cattleguards would be installed to protect the public, livestock, and wildlife by preventing livestock and wildlife from entering the ROW. Since N9073 traverses through Blue Canyon, the project also includes rockfall mitigation work to address areas that present hazards from falling rocks. Rockfall mitigation work would include installing rock containment measures including draped wire mesh, ditches, fencing, and barriers to prevent rocks from falling on the roadway. Areas adjacent to N9073 may be excavated and rock may be removed. Due to the nature of the rockfall work and the steep cliffs, rock blasting may be needed to remove portions of rock that present a hazard.

	ROW: The project is NOT expected to require ROW acquisitions or a ROW action from the Bureau of Indian Affairs (BIA). If it is determined that the BIA has an additional ROW action, the BIA may have additional environmental requirements, and further consultation with the necessary BIA office to determine the appropriate level of documentation will be needed. However, it has been determined that the project will involve ROW acquisitions from other sources. The ROW will be acquired from the Navajo Nation General Land Department through the Tribal Authorization Access Process.

	Section 106: The project’s area of potential effect (APE) was subjected to a Class III Cultural Resources Survey, as reported in A Class III Cultural Resources Inventory of Approximately 6.5 miles along N9073 for the Blue Canyon Roadway/Rockfall Design and the Blue Canyon Wash Bridge (N606) Replacement Project, Fort Defiance Chapter, Navajo Nation, Apache County, Arizona (Wisner and others 2023). The Navajo Nation Heritage & Historic Preservation Department (NNH&HPD) determined that this Undertaking would have no adverse effect, with stipulations, as described in the Cultural Resources Compliance Form (CRCF) HPD 23 499. The FHWA OTT has determined that the project would result in no adverse effect on any historic properties if the management recommendations are implemented prior to, or during, construction. The Navajo Nation THPO concurred with this determination on October 2, 2024.
	Other Tribes with ties: Sites AZ-P-9-19 and AZ-P-10-51
No Treatment Required.

Sites AZ-P-9-23, AZ-P-9-47, AZ-P-9-48, AZ-P-9-49 and AZ-P-9-50:
1. Avoidance:
     a. The sites will be avoided. If avoidance is not possible, then site protection is recommended.

2. Site Protection Barrier:
     a. A qualified archaeologist will erect a temporary site projection barrier before construction. The barrier will consist of flagging spaced no more than 10-ft. apart.
     b. Barriers will remain in-place throughout the construction and removed after project completion.
     c. There will be no surface-disturbing activities or vehicle traffic within the barriers.
   
TCP (Traditional Cultural Properties):
1. Avoidance
     a. The TCPs will be avoided.

	Wetlands discussion: No wetlands were identified using the USFWS NWI inventory. No additional wetlands were identified in the area based on aerial imagery. No wetlands are projected to be affected by project actions.
	Floodplains discussion: The project area is located in an area of undetermined flood hazard (Zone D, Federal Emergency Management Agency [FEMA] 2022). This project does not involve changes or impacts to a floodplain.  Water flow, drainage, and/or retention will not be impacted by the subject project.
	FWS concurrence: 
	NMFS concurrence: 
	FWS BO: 
	NMFS BO: 
	EFH discussion: 
	Section 7 discussion: A biological evaluation report was prepared and submitted to the Navajo Nation Department of Fish and Wildlife (NNDFW) for review. The NNDFW determined that this Undertaking would not affect any federally listed threatened or endangered species or habitats, IF certain stipulations were met, as described in the Biological Resources Compliance Form (BRCF) signed on February 24, 2023. The FHWA OTT has determined that the project would result in no effect on any sensitive, threatened, or endangered species or biological resources if the stipulated management recommendations are implemented prior to, or during, construction. 

	MBTA discussion: 
1. No rockfall mitigation work, including rock scaling, blasting, and any other activity that may disturb nesting migratory birds and raptors on the cliffs adjacent to N9073 shall be conducted during the breeding season (March 1-August 31).

2. Removal of large trees or snags with cavities will be avoided to the extent possible during the breeding season (March 1-August 31).

3. If construction of roadway improvements would occur during the migratory bird breeding season (March 1-August 31), preconstruction surveys will be conducted to identify active bird nest within the project area and disturbance to active bird nests will be avoided until the young have fledged.

4. The project sponsor will implement Best Management Practices (BMPs) for invasive weed prevention and mitigation across all areas where ground disturbance or vegetation removal occurs.

	Programmatic 4(f): [ ]
	Section 4(f) discussion: 
	Eagle discussion: 
	Section 6(f) discussion: 
	Farmland discussion: The United States Department of Agriculture (USDA) Natural Resources conservation Service (NRCS) online soil survey was consulted to determine the soil types located in the project area. The project site does not include prime or unique farmland, or other farmland of statewide or local importance as identified by the U.S. Department of Agriculture, Natural Resources Conservation Service (NRCS).
	Coastal Zone discussion: 
	Hazardous Materials discussion: The EPA’s NEPAssist website was checked to determine if any hazardous sites, such as Superfund sites, hazardous waste sites (RCRA), brownfields, areas noted in toxic release inventories, and existing NDPES discharge sites. It was found that “two hazardous waste generators located adjacent to the project area near Fort Defiance, the BIA Branch of Facilities Management and Fort Defiance BIA Roads Maintenance Yard. No recent violations have occurred.” The sites are located outside of the project area.
	Wild and Scenic Rivers discussion: 
	Ancillary Sites discussion: Staging areas and TCEs have been identified and evaluated for impacts. Soil removed during earthwork will be stockpiled and used on site as fill where needed. Disposal materials will be collected and hauled off site the nearest approved disposal site per Navajo Nation Solid Waste Regulations. 
	Air Quality discussion: Air quality attainments are based on the NAAQS established by the EPA.  Due to the fact that the project will not result in increased traffic volume, long-term emissions increases will not occur.  Thus, the project will not have lasting adverse impacts to the air quality.
	Socioeconomics and EJ: On January 20, 2025, President Trump signed Executive Order (E.O.) 14148 – Initial Recissions of Harmful Executive Orders and Actions and E.O. 14154 – Unleashing American Energy.  The E.O.s revoked E.O. 14096 – Revitalizing Our Nation’s Commitments to Environmental Justice for All (April 21, 2023).  Subsequently on January 21, 2025, President Trump signed E.O. 14173 – Ending Illegal Discrimination and Restoring Merit-Based Opportunity.  This E.O. revoked E.O.12898 – Federal Actions to Address Environmental Justice in Minority Populations and Low-Income Populations (February 11, 1994).  On February 25, 2025, the Council on Environmental Quality (CEQ) published an Interim Final Rule removing the CEQ’s National Environmental Policy Act (NEPA) implementing regulations, effective April 11, 2025 (90 Fed. Reg. 10610).  As a result of these actions, all federal environmental justice requirements are revoked and no longer apply to the federal environmental review process.
	Noise discussion: Homesites are located near the roadway, which can serve be sensitive receptors. Noise would increase during construction but would occur during day-time working hours. The highest noise disturbance would occur during rock blasting activities. Residents in the area would be notified prior to such activities. Such activities would be short term. After construction, noise levels should resume to existing levels, if not lower due to the improved road surface.
	Other Environmental Considerations: 
	Other Permits: The following permits will be obtained before construction activities commence: 
1. Navajo Nation Dept. of Water Resources Well Permit 
2. Navajo Department of Forestry Timber Cutting Permit 
3. Navajo Nation Low Threat General Permit (NPDES Permit). 
	Environmental Commitments: Section 402 of the Clean Water Act (CWA) clarifies that storm water discharges associated with industrial activity to waters of the United States must be authorized by a National Pollutant Discharge Elimination System (NPDES) permit.  Because the construction activities in the proposed action would disturb more than one acre of land, section 402 of the CWA requires that the contractor file a “Notice of Intent” and comply with the terms of this permit.  The construction contractor will prepare a Storm Water Pollution Prevention Plan (SWPPP) and obtain the necessary permits before work commences.

No ground disturbing work shall occur until the appropriate Clean Water Act Section 401 and 404 permits are obtained. The permits are to be obtained prior to construction.  The Navajo Nation Division of Transportation will prepare and submit an application to the US Army Corps of Engineers for a Clean Water Act Section 404 permit for the project.

Permits to use water will be obtained from the appropriate agencies or persons as required.  If water is obtained from the Navajo Nation, then the construction contractor will need to obtain a permit from the Department of Water Resources Management at least 30 days prior to construction.  The contractor will notify the Navajo Nation of the location of the water resources to be used during construction.

Construction equipment will be inspected daily for leaks. Leaking equipment will be removed from the project site until repaired and spills will be cleaned up.

Leaking equipment will be removed from the project site until it is repaired.  Spills will be properly addressed and cleaned.  

All fuels, oils, lubricants, and hydraulic fluids will be kept in sealed storage containers or facilities that are located within the construction area.

Disposal materials will be collected and hauled off site the nearest approved disposal site per Navajo Nation Solid Waste Regulations.

The contractor shall provide a traffic control plan and safety plan. The contractor would coordinate with the Fort Defiance and Sawmill Chapters and homesites along N9073 prior to blasting activities and any associated closures.

Temporary access will be allowed at all times for the duration of the project for emergency vehicles and residents.  Traffic control provisions will be made to accommodate any local special events or festivals.

The School System and Residents will be notified at least 30 days prior to the start of work.  

Residents in the area would be notified prior to any rock-blasting activities.

No rockfall mitigation work, including rock scaling, blasting, and any other activity that may disturb nesting migratory birds and raptors on the cliffs adjacent to N9073 shall be conducted during the breeding season (March 1-August 31).

Removal of large trees or snags with cavities will be avoided to the extent possible during the breeding season (March 1-August 31).

If construction of roadway improvements would occur during the migratory bird breeding season (March 1-August 31), preconstruction surveys will be conducted to identify active bird nest within the project area and disturbance to active bird nests will be avoided until the young have fledged.

The project sponsor will implement Best Management Practices (BMPs) for invasive weed prevention and mitigation across all areas where ground disturbance or vegetation removal occurs.

To avoid unforeseen impacts, any archaeological or historical artifacts or remains discovered during construction shall be left intact and undisturbed, all work in the area shall stop immediately, and the FHWA OTT Environmental Coordinator shall be notified.  In addition, the Navajo Nation Tribal Historic Preservation Office (THPO) and the Navajo Department of Historic Preservation will be notified of the discovery pursuant to 36 CFR 800.13.  Construction operation may resume upon notification from the THPO and FHWA. 

Sites AZ-P-9-19 and AZ-P-10-51
      No Treatment Required.
 
Sites AZ-P-9-23, AZ-P-9-47, AZ-P-9-48, AZ-P-9-49 and AZ-P-9-50:
     1. Avoidance:
          a. The sites will be avoided. If avoidance is not possible, then site protection is recommended.

     2. Site Protection Barrier:
          a. A qualified archaeologist will erect a temporary site projection barrier before construction. The barrier will consist of flagging spaced no more than 10-ft. apart.
          b. Barriers will remain in-place throughout the construction and removed after project completion.
          c. There will be no surface-disturbing activities or vehicle traffic within the barriers.

TCP (Traditional Cultural Properties):
     1. Avoidance
          a. The TCPs will be avoided.

In addition, all stipulations found in the Best Management Practices, as provided by the Navajo Nation Division of Transportation (attached to OTT Environmental Checklist) will be implemented during all relevant project phases (see document).

The following permits will be obtained before construction activities commence: 1. Navajo Nation Dept. of Water Resources Well Permit 2. Navajo Department of Forestry Timber Cutting Permit 3. Navajo Nation Low Threat General Permit (NPDES Permit).
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